nstice of the Peace 


LOCAL 
WERNWENT REVIEN 


ESTABLISHED 1837 
istered at the General Post Office as a 
Newspaper] 
LONDON: 
SATURDAY, MAY 26, 1956 
Vol, CXX. No. 21 Pages 323-338 
Offices: LITTLE Le, CHICHESTER, 


Chichester 3637 (era Branch Exchange). 


Showroom and en ag 11 & 12 Bell Yard, 
Temple Bar, W.C.2. 
ion ‘6900. 
Price 2s. 3d. (including Reports), Is. 3d. 
without Reports). 


CONTENTS 


What is ‘“‘ Driving ’’ Under the Road 
Traffic Acts? 

Liverpool’s Juvenile Liaison Officers. . 328 

Wiltshire Quarter Sessions and Assizes, 
1736 329 

The Local Authority as Landlord.... 331 

— and Conservation of 


Robbery With Violence 336 
DITIONS TO COMMISSIONS.. 334 
PERSONALIA 
HE WEEK IN PARLIAMENT.... 
NTARY INTELLIGENCE 336 


REPORTS 


» Divorce and Admiralty Division 
v. Brown—Husband and Wife 
—Adultery of husband—Conduct con- 


Ee i 
wo Infants)—Infant—Main- 
tenance see ’ 2 


wv. po lay Law— 
Common law misdemeanour—Income 











NOTES OF THE WHER 








Larceny: General Deficiency 


In charges of larceny or embezzlement 
the correct procedure is not to prefer a 
charge representing the total or general 
deficiency, but to preferseparatecharges in 
respect of several acts of stealing or 
embezzlement. However, there are cases in 
which it is impossible for the prosecution 
to ascertain the date on which articles were 
stolen so as to divide the total deficiency 
for the purpose of preferring separate 
charges. 


In a case reported in the East Anglian 
Daily Times of April 28, the Divisional 
Court dismissed appeals by two men 
named Wilson and Blyth against their 
conviction by justices on charges of 
stealing coal from their employers. The 
point was taken that they ought to have 
been charged with separate larcenies, 
because every taking was a separate 
theft. In fact one was convicted for 
stealing 7 tons 7 cwt. of coal between 
April, 1952, and September, 1955, and the 
other of stealing 9 tons 15 cwt. of coal 
and 12 cwt. of coke between April, 1952, 
and August, 1955. 


The Lord Chief Justice said the men 
took out more coal than they were 
entitled to and after delivering to custo- 
mers, sold the stolen coal. It would be 
impossible to show how much coal a 
man took on a separate day. It would 
be a lamentable state of things if the law 
was so technical that in these circum- 
stances these men could not be prosecuted 
and punished. The convictions must 
stand. 


Not a Case for Summary Trial 


The two appellants had been fined and 
the Lord Chief Justice, according to the 
same newspaper report, said that the 
fines of £40 and £50 for thefts of coal 
worth £70 and £50 were almost an 
encouragement. The men ought to have 
been sent for trial in which case they 
might have received long sentences. The 
justices themselves could have imposed 
sentences of six months’ imprisonment. 

The observations of the Lord Chief 
Justice are a reminder that summary trial 
should not be a matter of course simply 
because there is jurisdiction to try 
summarily. 

By s. 19 of the Magistrates’ Courts 
Act, a magistrates’ court may give the 


defendant the option of summary trial 
if it appears, “‘ having regard to . . . the 
nature of the case that the punishment 
that the court has power to inflict under 
this section would be adequate and that 
the circumstances do not make the offence 
one of serious character and do not for 
other reasons require trial on indictment.” 


Tests for Careless Drivers 

Section 6 (3) of the Road Traffic Act, 
1934, gives power to a court before which 
a person is convicted of dangerous or 
careless driving to order that he be 
disqualified until he passes a driving test, 
a previous passing not being sufficient for 
this purpose. 

We wonder whether this subsection was 
present to the mind of the court which 
according to a recent newspaper report 
convicted a man of 82 of careless driving 
and fined him £10. In doing so they are 
reported to have said that they took his 
previous good record into account and 
to have added “perhaps in his own 
interest he should drive as little as 
possible. We have no power to do any- 
thing else.” To begin with, if this was a 
first conviction the limited disqualifica- 
tion of one month provided for by s. 12 
(2) of the Road Traffic Act, 1930, could 
have been ordered. Also, having regard 
to the defendant’s age, might not the 
court have considered that he ought to 
demonstrate, by passing a test, that he 
was still a suitable person to be driving 
and have ordered that he be disqualified 
by virtue of s. 6 (3), supra. They cer- 
tainly had power to make both these 
orders, which would have been much 
more effective, so far as other road users 
are concerned, than a mere expression of 
opinion that he should in his own interest 
drive as little as possible. 


Appeals to Quarter Sessions in London 


Section 8 of the Summary Jurisdiction 
(Appeals) Act, 1933, is amended by s. 18 
of the Criminal Justice Administration 
Act, 1956, as to the constitution of a 
court for hearing appeals for London. 
By subs. (4) there is to be a special section 
of the panel of justices under s. 8 (2) of 
the Act of 1933, consisting of 15 justices 
to be nominated annually from amongst 
themselves by the members of the panel 
constituted for juvenile courts in the 
metropolitan stipendiary court area, and 
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one justice to be nominated annually 
from among themselves by the members 
of any panel outside the metropolitan 
stipendiary court area. 

As far as practicable members of the 
special section are to be available to sit 
with the chairman for the hearing of 
appeals from juvenile courts, and to be 
not less than half the justices so sitting. 


Court Dress 


At p. 142, ante, we entered a mild 
protest against the banning of the duffle- 
coat for school wear. 


This garment, which has some advan- 
tages and is worn by a great many men 
and boys, seems to be unaccountably 
offensive to the eyes of a certain number 
of people. The latest instance of strong 
objection to it that has come under our 
notice is the subject of the following 
paragraph in the Police Review of 
April 20: 

“ A witness wearing a duffle-coat the 
other day was told by the magistrate to 
step down from the witness box and take 
it off; and we have to report with regret 
that he did what he was told. Why 
should he? It is always likely that 
changes in fashion will establish them- 
selves slowly in the favour of the bench 
(though we know of one quite well- 
known magistrate who wears a duffie- 
coat himself); but this matter of thought- 
less and stupid censure from the bench, 
which crops up about as often as the sea 
serpent or a Hollywood romance, brings 
the bench into disrepute. We once saw 
an elderly doctor ordered to “ stand up 
properly ” in the witness box. He had 
an arthritic spine. “‘I think you had 
better get me a chair,” he said very 
gently. “‘ Then I can sit up properly.” 

Our own opinion is that magistrates 
are well-advised to refrain from criticizing 
the dress of witnesses and others appear- 
ing in court unless there is some obvious 
offence in the matter of cleanliness or 
decency or such unsuitability for the 
occasion as might indicate disrespect to 
the court. Judged by this standard, we 
do not see where the duffle-coat offends. 


The Quality of Mercy 

The magistrates’ courts are the courts 
of the people in which ordinary men and 
women, for the most part, sit in judgment 
on their fellow citizens. It is pleasant, 


therefore, to have from time to time in 
cases which are not of any gravity a 
touch of humour to lighten the proceed- 
ings. We think that our readers who do 
not see the News Chronicle will like to 
be told of the report in that paper on 
May 5, 1956, of a case of speeding heard 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, MAY 26, 1956 





by the Theale, Berkshire, magistrates. 
The defendant appears not to have 
attended, but to have sent a letter asking 
for lenient treatment, his plea being in 
the form of a quotation from an Edin- 
burgh tombstone as follows: 
“ Here lie I, Martin Elginbrod 
Ha’e mercy on my soul, Lord God 
As I would, were I Lord God 
And Ye were Martin Elginbrod.” 
We have to confess that the report 
does not indicate whether this appeal had 
any effect on the minds of the Theale 


‘ magistrates. It concludes with the brief 


statement “* He was fined £2.” 


Yield Signs 

We have seen more than one report 
about “ yield signs” which have been 
put up in Slough as an experiment, and 
we should like to know more about these 
signs. The latest report which has directed 
our attention to them is one in the Daily 
Express concerning a defendant who was 
fined £2 for “ failing to conform to a 
yield right of way sign.” The report 
states that in the Slough traffic experiment 
15 such signs have been erected and that 
they mean that drivers must give right of 
way to traffic close enough to constitute 
a danger. At the moment we have no 
further information on this interesting 
point, and we should be grateful for 
further details. 


The ‘‘ Civil Debtor ’? as a Compellable 
Witness 

Section 73 of the Magistrates’ Courts 
Act, 1952, introduced the new provision 
that proceedings under that section to 
enforce payment of a civil debt by 
imprisonment should be by way of com- 
plaint for an order. This provision makes 
applicable to the proceedings at the 
hearing of a judgment summons the 
procedural provisions of ss. 45 to 49 
and the provisions of s. 77 for procuring 
the attendance of witnesses. 

It is sometimes argued (and we believe 
that opinion on the point is divided) 
that the prohibition in s. 47 (8) “a 
warrant under this section shall nct be 
issued in any proceedings for the recovery 
or enforcement of a sum recoverable 
summarily as a civil debt or in proceed- 
ings in any matter of bastardy ” operates 
also to prevent a warrant being issued, 
under s. 77, to compel the appearance of 
the defendant as a witness on behalf of 
the complainant. 

We have recently had occasion again 
to consider this point and we think that 
the valid argument is that s. 47 (8) 
operates only to prevent the court, in the 
classes of cases mentioned, from insist- 
ing on the appearance of the defendant 
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as a defendant. It does not, we feel, 
have the effect of abrogating the right of 
the complainant to ask the court’s help 
to secure the defendant’s attendance as g 
witness when the court is satisfied that he 
“is likely to be able to give material 
evidence or produce any document or 
thing likely to be material evidence,” 
and that he will not attend voluntarily 
for that purpose. Had it been intended 
so to deprive the complainant of this 
right we should expect to find in s, 77 
a prohibition corresponding to that ip 
s. 47 (8). 

As we see it the “ civil debtor” and 
the defendant in an application for 4 
bastardy order are in exactly the same 
position. In either type of proceeding 
it may be that the complainant cannot 
discharge the obligation which the law 
puts upon him (in the one case to prove 
means, in the other to call corroborative 
evidence) without calling the defendant, 
who is in civil cases a competent and 
compellable witness for the complainant, 
We think that to deprive complainants of 
the right to call a witness essential to their 
case requires express statutory provision 
and an inference should not be drawn 
that it is intended to be done indirectly 
by a provision dealing with another aspect 
of the proceedings. 


Full Employment 

The welfare state and full employment 
have not, as might have been hoped, 
resulted in a marked reduction in crimes 
of dishonesty. Stealing by men in regular 
work at good wages is all too common. 
Reports of probation officers and of chief 
constables bear this out. 


A police correspondent writes in the 
Manchester Guardian, under the title 
** Anti-social Results of Full Employ- 
ment.”’ He points out that in the present 
condition of the labour market bad 
characters are no longer handicapped 
from getting jobs. Thefts from factories, 
railways, offices, vehicles and other 
sources are steadily increasing. Police 
are not unnaturally suspicious when they 
see known characters in positions of 
responsibility in charge of, or with access 
to, property. The writer of the article 
mentions an ex-burglar window cleaner, 
a convicted safe breaker turned watch- 
man, a shoplifter managing a shop, and 
a man guilty of thefts from gas meters, 
working for the Gas Board. Police 
experience leads to the conclusion that 
traditional standards of honesty are now 
flatly rejected by an astonishing number 
of apparently respectable citizens. 

The article goes on: ‘*‘ Group collusion 
in lawbreaking has reached alarming 
proportions, yet so difficult is the labour 
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position that criminal proceedings are 
often as dismaying to managements as to 
jlawbreakers, and it is increasingly com- 
mon for employers to ask the police to 
drop the matter. A more disturbing 
development is occasional trade union 

ure against investigating officers by 
threats of labour trouble or civil actions 
for damages.” 

Effects on road transport are also 
serious. Men with criminal records may 
be employed as drivers in charge of 
valuable loads. On long journeys such 
drivers often indulge in excessive drink- 
ing, reckless driving and expense frauds. 
Moreover, larger pay packets enable 
many professional or potential criminals 
to have their own cars. We all know that 
the criminal with a car is more dangerous 
in more ways than one, and that a quick 
“get away” makes detection and arrest 
more difficult. 


Among the other matters mentioned 
by the writer as problems arising out of 
full employment are the vast numbers of 
houses left unoccupied and children 
neglected because mothers are working, 
increasing violence, drunkenness, and sex 
crime—especially by youths, and aggres- 
sive behaviour by sporting crowds. The 
task of police forces, often under strength, 
becomes more and more difficult. 


Men With Bad Characters 


No reasonable person wishes the man 
who has served his sentence to be denied 
the opportunity of getting work, and the 
fact that work is now plentiful means. the 
removal of what used to be a serious 
handicap to the ex-prisoner. What we 
are entitled to expect, however, is that 
prospective employers, when considering 
aman for a position of trust should be 
able to ascertain his past record. The 
present state of over-employment has 
resulted, as the Manchester Guardian 
article shows, in the employment of men 
of bad character in unsuitable jobs, this 
may be because employers are indifferent 
or because the truth is concealed. 


At the county of London sessions, when 
aman was sent to prison for nine months 
on charges of stealing while employed on 
a railway, it was stated that he had 23 
Previous convictions, nine of them for 
dishonesty. The deputy chairman 
naturally asked how such a man could 
get employment on British Railways. 
Prosecuting counsel said he had made 
Inquiries, and it appeared that when 
British Railways required employees they 
called on the labour exchange for so 
Many men, and they had to take the men 
who came. If a station master made 
inquiries he was not told. Learned 
counsel added that he did not know who 





prevented it, but the labour exchange 
would not tell. Actually the prisoner’s 
last conviction was while he was employed 
on a railway. 

As the learned deputy chairman said 
this was unfair to the vast number of 
honest men employed on British Railways. 
It is to be hoped that the whole* question 
will now be looked into and steps taken 
to prevent such things from happening. 


In Scotland Also 

A committee of the city council of 
Glasgow has suggested that statutory 
power be obtained to control the number 
of vehicles entering the central area. 
Although newspaper accounts do not 
make it clear to an outsider what are the 
precise limits of the different areas 
referred to, it seems that there is a central 
area more or less similar to the city of 
London, with an immediately surround- 
ing area, more or less recognized and 
defined, and also densely built. In these 
two areas together the council have 
provided parking accommodation for 
more than 1,000 vehicles. A _ recent 
count showed that more than 5,000 
parked at one time in the central area 
alone, with the result that traffic was 
slowed down to less than five and a half 
miles per hour. The suggestion that 
power be obtained to exclude from the 
central area vehicles which it is not 
necessary to bring in, thus compelling 
their passengers to use public transport 
for the final stage of a journey to the 
city, is similar to a suggestion made by 
the chairman of the London Transport 
Executive which we noticed at the time. 
The national motoring organizations are 
stated in the newspapers to be resisting 
the Glasgow suggestion, which so far as 
we have seen has not passed beyond 
committee stage, arguing that the present 
congestion is due to the city council’s 
failure to provide adequate parking 
facilities. The argument will no doubt 
also be used, that public transport is 
already stretched to the utmost and 
accordingly that an owner driver who 
arrives by car is helping the public, by 
leaving one strap free for others to hang 
on, in some crowded suburban train or 
omnibus. It may be conceded that in 
many large towns, and certainly in 
London, an increase in the carrying 
capacity of transport generally at peak 
hours is an urgent need, even though it is 
a need which can not now be met except 
at an expense which has become pro- 
hibitive. The community is faced with 
a choice of evils. For whatever reason, 
it seems at present to have chosen the 
course of allowing the owner driver to 
treat the surface of a street (constructed 
and maintained at great cost to the 
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ratepayer) as if it was his private land, 
on which he may leave his vehicle through- 
out the working day. 

The argument that public authorities 
should provide more parking places is 
sound as far as it goes (we put it forward 
ourselves a good many years ago), but 
it does not go far. If parking places off 
the streets were found for all the 5,000 
Glasgow cars counted in wrong places, 
another 5,000 would crowd in. 

Again the Government’s expedient of 
parking meters may, up to a point, 
provide some relief for the time being, 
but nobody outside the Ministry of 
Transport and Civil Aviation seems to 
pin high hopes upon it. On February 9 
the new Minister said in the House of 
Commons: “I believe there are other 
and fairer methods of controlling it than 
by total prohibition.” Total prohibition 
of private cars in central London during 
the rush hours had (it is true) just been 
suggested in the House by a private 
member, but no responsible person would 
go so far as this—exceptions would be 
necessary. But a permit system, with 
prohibition for cars not permitted upon 
some good ground, may prove the only 
remedy. 


“sé Jargon 99 

According to the dictionary, “* jargon ” 
is a word of doubtful origin, and among 
its modern meanings are “ confused 
unintelligible talk or language” and 
“phraseology peculiar to a sect, pro- 
fession or the like.” 

We read recently of a justice’s clerk 
who was said to have been non-plussed 
when the word “ siblings ” was used in 
a psychiatrist’s report which he was 
reading. An answer was supplied by a 
probation officer who said: “It is 
psychiatric jargon for brothers and 
sisters.” 

Three dictionaries failed to give us a 
definition of the word sibling, but they 
all contained the word “ sib ” or “ sibb ” 
as meaning kin or blood relation, and 
our Anglo-Saxon dictionary defines 
“sibb” as “related akin.” We con- 
clude that “sibling” must be derived 
from “ sibb”’ a word not much in use 
nowadays, but much commoner in 
earlier times. It may be true that we 
owe the word “sibiings” used for 
brothers and sisters, to the psychologists 
and psychiatrists who have certainly 
used it for many years. It may therefore 
be not unfairly described as their “* pro- 
fessional jargon,” and it is probably 
quite unfamiliar to most people, includ- 
ing many magistrates and clerks. 

Without complaining about the use of 
the word we suggest that reports are 
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most helpful when they use, as far as 
possible, the everyday language of 
ordinary people. Everyone knows what 
is meant by brothers and sisters; far 
fewer are familiar with “ siblings.” 


Litter 

The litter nuisance is always with us, 
and it is difficult to find a really effective 
remedy. While one town has decided to 
reduce expenditure on the effort to com- 
bat it another has been trying the experi- 
ment of letting the litter lie so that the 
public can see how untidy the streets are 
being made. 

With spring and summer weather 
ahead, it is to be expected that seaside 
and other pleasure resorts, and the places 
through which motorists pass on their 
way, will be subjected to the usual 
deposits of tins, cans, broken bottles and 
other litter? Prosecutions can, no doubt, 
mitigate the nuisance to a certain extent, 
but, as we have often said, the only real 
hope is that children trained in habits of 
tidiness may grow into tidy, considerate 
adults. 

It is not only the town or the pleasure 
resort that is subjected to this pest. We 
have read in the Western Daily Press of 
protests about people going out from 
Bristol at night and dumping lorry-loads 
of rubbish in the area of the Clutton 
rural council. This included old bed- 
steads, thousands of empty tins, and all 
sorts of junk, and was in addition to 
the litter left about in the villages. 


The dumping it was said was usually 
done in the middle of the night, and it 
was difficult for the police to catch the 
culprits. 

It was suggested at the council meeting 
that more anti-litter warnings might be 
of use and that the police should be asked 
to take action against offenders under a 
local by-law. The nuisance has evidently 
reached intolerable proportions. 


Local Authorities (Expenses) Act, 1956 
The Bill leading to this Act was intro- 
duced by a private member and was 
passed in both houses, without opposi- 
tion. As Lord Gage, in moving the 
second reading in the House of Lords, 
said its purpose is to regularize the 
spending of rate money both on the 
entertainment of visitors and attendance 
at conferences by members and officers of 
local authorities. Some of the larger 
county boroughs had previously these 
powers by local Acts but where boroughs 
and other local authorities did not possess 
such powers visitors could be given 
hospitality only through the use of the 


official allowance to the mayor or chair- 
man. If members or officers went abroad 
they had to do so at their own expense. 
Lord Gage said he did not believe the 
Act would result “in an orgy of joy- 
riding” at the ratepayers’ expense. He 
thought a certain amount of travelling 
for the purpose of making contacts both 
in this country and abroad was of 
educative value but in the case of some 
resorts they may pay a considerable 
dividend. It is natural that mayors and 
other representatives of foreign countries 
should visit Britain to study our institu- 
tions and it is very good if following 
those visits, tourists arrive. The expenses 
must be “reasonably incurred” and 
reasonableness would be a matter for the 
district auditor. Lord Gage said a further 
safeguard was that any expenses will be 
reported and will be subject to public 
criticism. We presume he meant that 
such expenditure will be dealt with by 
the council in the ordinary way through 
the finance committee but it does not 
follow that the details will usually become 
known to the ratepayers. As we have 
suggested before, the so-called twinning 
of local authorities in this country and 
abroad can be overdone. We hope, 
therefore, ratepayers will watch the spend- 
ing of local money in this connexion. 
We also share the hope expressed by 
Lord Amulree during the debate that 
the number of international conferences 
will not be increased. In his view a large 
number of them do not serve any valu- 
able purpose except that they are useful 
to make contact with people. Many will 
share his doubts whether it is right to 
make contacts with too many people at 
the expense of the ratepayers. 


Leave to Speak My Mind 

This is the season for selecting mayors 
and chairmen. We have noticed with 
interest the discussion reported in a 
Sussex paper (the Brighton Evening 
Argus), about the mode of appointing the 
chairman of an urban district council. 
It seems that in 1955 not only was there 
an open vote as required by law, but this 
was preceded by discussion. We infer 
that rival names were put up by parties 
or groups, so that the appointment to 
the chairmanship was treated in the same 
way as any other controversial motion. 
At the last meeting of the outgoing 
council one of the members said that it 
was “‘ shameful ” to discuss the merits of 
candidates to their faces; the selection 
(he said) should be made by the council 
in committee with a secret ballot. As 
the result of these remarks the council 
appointed a selection committee of five 
members who were about to retire (and 
therefore we infer had no personal interest 
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in the problem), to make a recommenda. 
tion to the annual meeting. It is not 
clear from the newspaper whether this 
committee of five is to recommend 
name, or to recommend merely a method 
for appointing the next chairman; prob. 
ably the latter, inasmuch as until the 
result of the election of councillors js 
known nobody can be certain who wil] 
be the candidates for chairmanship. The 
chairman and other members agreed that 
they, personally, would like the selection 
to be made by the council in committee, 
so that there would be no discussion 
at the annual meeting. The coun. 
cillors who thus advocated privacy were 
in accord with what is the general 
practice at the present day. Whether 
that practice is sound may be less 
certain. Secret ballot was introduced 
into the English electoral system in the 
nineteenth century, because it was be- 
lieved to be the only safeguard against 
intimidation. Yet in parish council 
elections open voting was retained by the 
Local Government Act, 1894; by s. 5] 
of the Local Government Act, 1933, 
Parliament empowered county councils 
to apply secret ballot to the elections 
of parish councillors and it made this 
universal in 1948. It has so far refused to 
do away with open voting by councillors 
whenelectingaldermen: Re Barnes Corpor- 
ation, ex parte Hutter (1933) 97 J.P. 76. 
Attempts to change the method of 
appointing aldermen are made from 
time to time, upon the quaint ground 
that to give your opinion by anonymous 
writing is more “‘ democratic’ than to 
speak it like a man. 

Whatever be said on grounds of 
intimidation against open voting at the 
election of councillors and members of 
Parliament, it might surely be expected 
that councillors, once they are elected, 
will have the courage of their convictions, 
and if they think A a better man than B 
will dare not only to vote accordingly but 
to say so to their faces. However, this 
does not seem to be the prevailing view 
amongst councillors themselves. With 
the large councils managed on a caucus 
system it is commonly arranged for the 
mayor or chairman to be selected 
privately by agreement between caucuses. 
With those councils, mostly small ones, 
which have been fortunate enough to 
escape so far from caucus management, 
a meeting of the council in committee, or 
a less formal meeting of all councillors 
in the absence of the press, is nowadays 
general. The Home Secretary’s rules for 
appointing the chairman of a bench of 
magistrates have followed the same line. 
For use within elected bodies, at any 
rate, we are not sure that a secret method 
is necessarily the better. 
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WHAT IS “DRIVING” 
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UNDER THE ROAD TRAFFIC 


ACTS? 


By s. 4 (1) of the Road Traffic Act, 1930, a person shall not 
drive a motor vehicle on a road unless he is the holder of a 
licence. The penalty for a contravention of this provision is 
that provided by s. 113 (2) of that Act, for a first offence a fine 
not exceeding £20 and for a second or subsequent offence a 
fine not exceeding £50 or imprisonment not exceeding three 
months. 

“ Drive ” in s. 4 (1) must have the same meaning as in s. 7 (4) 
by which a person who drives a motor vehicle on a road when 
he is disqualified so to do is liable to imprisonment for a term 
not exceeding six months and can be fined, instead of being 
imprisoned, only if the court finds special reasons for doing so. 
It is, therefore, important to be certain what constitutes 
* driving ” a vehicle. 


In Saycell v. Bool [1948] 2 All E.R. 83; 112 J.P. 341, it was 
held that a person who gets on to a motor vehicle and controls 
its passage down hill without starting the engine is driving a 
motor vehicle within the meaning of s. 7 (4), supra. Here the 
case seems to have been decided by the justices (who dismissed 
the charge) not on the basis that the defendant was not driving 
the vehicle but that it was not, at the material time, a mechani- 
cally propelled vehicle. In any event, the defendant was riding 
in the vehicle, and being carried by it, during the period when 
he was exercising control over its movements. 


In Taylor v. Goodwin (1879) 43 J.P. 653, the charge was brought 
under that part of s. 78 of the Highways Act, 1835, which makes 
liable to a penalty any person who if riding any horse or beast 
or driving any sort of carriage rides or drives the same furiously, 
etc. The defendant was alleged to have ridden a bicycle furiously 
and it was held that he was riding a carriage. Here again the 
section seems to be dealing with someone who is being carried 
either on the animal or the vehicle. 


Taken by itself the word “* drive ” can have different meanings, 
one can drive a nail or drive cattle and in neither case is one 
being carried by what is being driven. In that case one is causing 
the article driven to move in a given direction. But we do not 
think that this meaning of “ drive” is appropriate when what 
is being caused to move is a vehicle. If we consider a bicycle, 
for example. The ordinary expression which is used when a 
person is wheeling a bicycle without riding on it is that the 
person is pushing the bicycle, and we think that everyone, 
apart from any special legal definition, would understand that 
if a person were spoken of as pushing a bicycle he would be 
on his feet wheeling the machine as he walked (or ran if he 
chose) and if he were spoken of as riding the bicycle he would 
be sitting on it and propelling it by the pedals. In one sense 
of the word “ drive” he is driving it in both cases; but can 
it be said, if it happens to be a motor bicycle, that he needs a 
driving licence before he can push it from, say, his house to a 
garage for necessary repairs? 


But for one case we should have no hesitation in saying that, 
unless the High Court said otherwise, to drive a motor vehicle 
involves being carried on that vehicle and that, for the purposes 
of the Road Traffic Acts, pushing a vehicle is not driving it. 
The case which causes us some difficulty is that of Shimmell 
v. Fisher and Others [1951] 2 All E.R. 872; 115 J.P. 526. The 
offence in that case was one under s. 28 of the Road Traffic 
Act. The defendants, without the owner’s consent, or any other 
lawful authority, released the handbrake of a stationary vehicle 


and while one steered it the other two pushed it a few yards. 
It was held that they had committed an offence under s. 28. 
The Court here was concerned to decide the meaning not of 
the word “ drives” by itself but of the expression “ takes and 
drives away.”” Lord Goddard, C.J., said that the justices were 
not prepared to give to those words the same construction as 
to the words “ takes and carries away” in the Larceny Act, 
1916, s. 1 (1). His Lordship said: ‘I think the justices were 
wrong. ‘ Driving away’ in s. 28 (1) must be construed as 
causing the vehicle to move and so a motor vehicle can be 
said to be driven if somebody pushes and somebody steers and 
thus it is made to move from the place where it has been 
standing. That satisfies the word ‘ away.’” 


It may seem illogical to argue that a vehicle can be “ taken 
and driven away ” within the meaning of s. 28 (1) without being 
“ driven ” within the meaning of s. 4 (1) or s. 7 (4) of the same 
Act, but we do not think this is necessarily a wrong view to 
take when one considers the different purposes of the sections. 
Section 4 and s. 7 (4) are concerned to ensure that no one shall 
drive a mechanically propelled vehicle on a road unless he 
holds a licence, particularly, so far as s. 7 (4) is concerned, when 
he has been disqualified for holding a licence. We have the 
provisions to ensure that before being able to hold a “ full” 
licence a new driver must pass the appropriate test. Can it be 
said that it was ever intended that one should have to pass a 
driving test before being allowed to push a motor cycle along 
the road? 


Section 28 is in the Act for very different reasons. Before 
the passing of that section anyone who borrowed someone 
else’s motor vehicle for a joy ride could not so far as the taking 
of the vehicle was concerned be charged with any offence other 
than that of stealing the petrol which he used from the tank 
of the car. To enable such borrowing to be punished more 
appropriately s. 28 was introduced to make punishable the 
unlawful taking of a motor vehicle which did not amount to 
larceny because of the absence of any intention permanently 
to deprive the owner of his property. It was the “ taking” 
of the vehicle, we suggest, which Parliament was here mainly 
concerned with. and the phrase “‘ take and drive away ” must, 
in our view, be read as a whole and with the intention of the 
section in mind. We think, therefore, that Shimmell v. Fisher, 
supra, was decided as it was because of this, and we think that 
the judgment, read as a whole, supports this view. It is to 
be noticed that Lord Goddard says “* ‘ driving away ’ in s. 28 (1) 
must be construed,” etc. 


We cannot pretend that the matter is free from doubt, but 
we do not think that Parliament ever intended to require that 
a driving licence should be necessary to enable a motor vehicle 
to be pushed along the road as a wheelbarrow might be, and 
unless the High Court decides to the contrary we see no reason 
why justices should read into s. 4 or s. 7 (4) the somewhat 
artificial meaning of the word “ drive ” (when one has a motor 
vehicle in mind) that was given in construing the phrase “ take 
and drive away ” in s. 28. 


Other questions which we think are necessarily linked with 
the question of driving are the questions of using, both under 
s. 35 of the Road Traffic Act, 1930, and under the Vehicles 
(Excise) Act, 1949. It is difficult, if not impossible, to argue 
with any sort of conviction that if a motor vehicle is being 
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driven within the meaning of s. 4 of the 1930 Act it is not being 
used within the meaning of s. 35 of that Act and of the 1949 
Act. Let us pursue this with an example. A motor cycle owner 
does not tax or insure his cycle during the winter months. 
Shortly before the beginning of the spring quarter when he 
intends to licence it he decides to push it round to his local 
garage to have it tuned up ready for the spring when he proposes 
to tax and to insure it. If he is “ driving” it when he pushes 
it to the garage so that he needs a driving licence we think he 
must also need an insurance policy and a road fund licence. Infact 
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we think he does not need them, but as we see it this must depend 
on our view about the need for the driving licence being correct. 


This matter may perhaps be tested one day by a Case Stateq 
in the High Court if someone is charged with taking and driving 
away (contrary to s. 28), when the “ driving’ consists only of 
pushing and is charged also with driving without a licence (or 
possibly whilst disqualified) and with using without an appro. 
priate insurance policy. Meanwhile we shall be interested to 
hear the views of our readers on what we consider to be ap 
interesting and important point. 


LIVERPOOL’S JUVENILE LIAISON OFFICERS 


This scheme, begun in Liverpool in 1949 with the object of 
making a new approach to the problem of juvenile delinquency, 
has now been operating long enough to enable the chief con- 
stable there to attempt to assess the results achieved to date. 
He has issued a booklet entitled The Police and Children which 
gives a great deal of information about the scheme, and all 
who are interested in the problem of how to prevent children 
from getting into trouble and how to deal with those who do 
will find it worth reading. 


We are not concerned here with the point, made by some in 
discussing this scheme, that it is questionable whether, or to 
what extent, juveniles who have committed offences should be 
dealt with otherwise than by being taken before a juvenile court. 
It has come to be accepted, from the various police reports 
which we have seen, that the police do exercise a fairly wide 
discretion in deciding whether a particular case should be taken 
before a court, and we propose to say no more here on this 
particular point. 

The booklet starts with the assertion, which it is said can 
be easily shown by statistics, that it is the young who are most 
prone to drift into criminal habits and to become recidivists. 
It is added that fortunately the young are also most responsive 
to proper methods of reform. ‘Figures are given for the years 
from 1938 to 1955 inclusive which show that in Liverpool 
during those years an average of about 40 per cent. of those 
appearing before the courts had a previous record. Everyone 
accepts that the fundamental police duty is to prevent crime, 

-and the basis of this juvenile liaison officer scheme is to try 
to reduce the number of children who get into trouble. There 
were seven such officers, one to each of the Liverpool police 
divisions; there are now 10, including two women officers who 
deal solely with girls. 


The scope of their duties is important. They are empowered 
to deal with those who 

(a) are under 17 years of age; 

(6) have committed a minor case of stealing or some similar 
offence (breaking and entering premises is not considered a 
minor offence); 

(c) admit the offence; 

(d) have never come to the notice of the police as having 
been in trouble before, and 

(e) have parents who agree to co-operate with the police by 
accepting any help or advice the police may give about the 
child’s future. 

In working the scheme the police have sought and obtained 
the co-operation of all those whose duties or whose interests 


are concerned with the welfare of juveniles. The Director of 
Education has given active support and head teachers and their 
staffs willingly co-operate. The liaison officers have also estab- 
lished close contacts with the probation officers and with other 
welfare organizations. 


Some of the finest work, says the booklet, is done by the 
officers among what may be called “ potential offenders,” 
children whose conduct falls short of the commission of any 
offence but whose habits are such that they are likely to be in 
moral danger or to commit some offence. Under this heading 
come children found gambling, consistently playing truant, 
getting unruly and out of hand at home, staying out late at 
night, frequenting undesirable places, and so on. Supervisors 
of large stores have been induced to take an interest in the 
scheme. They get to know many of the unruly boys in their 
locality and if they see them in the store during school hours 
they report this fact to the local liaison officer. This may lead 
in due course to the boy being dealt with, and possibly 
punished, at school and may well prevent his getting into real 
trouble. 


The co-operation of parents is, of course, essential to the 
success of the scheme, and it is a tribute to the way in which 
the liaison officers have done their work that parents on 
occasions call in the liaison officers to ask for their assistance in 
dealing with difficult children. 


All the liaison officers are members of committees of various 
kinds, one of which is the Juvenile Delinquent Committee. 
This is a body set up by the Director of Education and composed 
of members of the different social organizations interested in 
juveniles. There is a sub-committee in each police division. 
The officers also belong to a number of youth clubs, and they 
receive frequent invitations to address youth clubs, church 
guilds, parent teachers’ associations, and so on. Such talks 
spread information about the scheme and so widen the scope 
of its activities. 


The scheme, says the booklet, has been referred to with 
approval by the Home Secretary, who brought it to the notice 
of all chief constables by means of a Home Office circular, and 
it is mentioned in the seventh report on the Work of the 
Children’s Department, published in November, 1955. 


We come now to the figures given in the booklet which give 
some idea of the progress of the scheme up to date. The num- 
bers dealt with under the scheme for the years 195i to 1955 
inclusive are 631, 907, 903, 709 and 805 respectively. From 
July, 1949, to December 31, 1955, visits were paid as follows: 
to homes of “ offenders ” 28,204; to schools 19,050; to churches, 
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One 
thousand seven hundred and seventy-eight meetings were 
attended and addresses were given at 511 meetings. Nine 
hundred and forty juveniles were introduced into clubs. 


youth clubs, etc., 5,836; to shops, offices, etc., 8,955. 


The offences committed by the 805 juveniles dealt with in 
1955 are given in some detail. We notice that although the 
scheme is said to be restricted to those committing minor 
offences (excluding breaking offences) there are 28 cases of 
breaking or entering with intent and five of attempting to enter 
included in the list, also three cases of attempted robbery. 
Eighty boys and 41 girls are included as “ potential 
delinquents.” 


In 1955, 28 per cent. of all juveniles committing indictable 
offences were dealt with under the scheme. In that year 573 
offenders were so dealt with, and 881 first offenders were dealt 
with by the courts. This percentage has varied very little during 
the years 1952 to 1955 inclusive. Of great interest are the 
figures showing the numbers of those who, having been dealt 
with under the scheme, have got into trouble subsequently. 
It is emphasized that “‘ because of the continuous nature of 
the scheme, the totals for preceding years have been included 
when calculating the percentages of recidivism on tables IX, 
X, and XI.” We cannot give them all here, but we think it 
worth while to reproduce table XI to give some idea of the 


figures. 
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| Total dealt 

Year | with by scheme Recidivist | Percentage 
1951 | 631 86 13-6 
1952 | 907 58 9-4 
1953 903 65 8-5 
1954 709 63 8-6 
1955 | 805 61 8-4 











It is claimed that 3,622 of the 3,955 dealt with since the 
scheme began “ are now well on the way to becoming law- 
abiding citizens without the stigma of a court’s finding of guilt 
against their name.” It is also said that the results show in 
other ways. The large stores, formerly plagued by swarms of 
children seeking opportunities to steal, report a great diminution 
in their numbers. Streets leading to markets, nut treading mills 
and sugar refineries were all similarly frequented and here also 
an improvement is apparent. 


The best way to understand the scheme fully is to read the 
booklet. We hope we have given here sufficient information 
about it to stimulate our readers’ interest, for whatever view 
may be taken on the question of “‘ to take to court or not to 
take to court ” a scheme of this sort, backed by so much effort 
and aiming at such desirable results, is well worthy of study by 
all of us. 


WILTSHIRE QUARTER SESSIONS AND ASSIZES, 1736 


By ERNEST W. PETTIFER. M.A. 
(Concluded from p. 262, ante) 


The Wiltshire Lent Assizes of 1736 were held by James 
Reynolds (rather singularly described as only “ esquire ”’), 
chief baron of the Exchequer, and Sir Francis Page, a justice 
of the King’s Bench, at New Sarum (Salisbury). At the Summer 
Assizes the Judges were Sir Lawrence Carter and Sir William 
Thompson, each a baron of the Exchequer, who also sat at 
Salisbury. No information is given as to the building in which 
the Assizes were held, nor the duration of either Assize, but a 
helpful footnote by the editor does give the dates of the Lent 
and Summer Assizes for the Western Circuit in 1736. The 
Lent Assizes began at Winchester on March 3, in that year; 
the Judges were at Salisbury on March 6; at Dorchester on 
March 11; at Launceston on March 17; and they arrived at 
Taunton on the 20th. Taking into account the time taken up by 
travelling, by horse or carriage, over shocking roads, the Assizes 
cannot have lasted more than a day at each place, although there 
is a bare possibility that two days may have been spent at 
Salisbury. 

The books available to the editor were the gaol book, the 
order book, the process book, and, in addition, a list of estreats 
of recognizances. Although there is a good deal of material in 
these records it is not easy to trace the course of events in 
certain cases. The case of John Berry the younger is a case in 
point. He was charged with stealing half a pound of sewing 
thread value 2s. and other goods of Henry Haggard, from his 
shop, and (apparently in the same indictment), with the theft 
of seven bushels of horse beans, 20s., a pair of pincers, 1s., 
four bushels of wheat, 20s., and other goods of Thomas Edwards. 
He put himself upon his country, and pleaded not guilty. 
Normally he would have gone forward to the next Assizes for 
trial by jury, but Thomas Edwards, the second prosecutor 
mentioned above, was himself indicted, with two women, for 
some unspecified offence, and a note in the order book states 





that Edwards was given permission to call Berry “ at any time 
during the said Assizes as the said Thomas Edwards shall 
think fit.” Edwards, and the two ladies with him, were doubtless 
greatly relieved when the grand jury threw out the bill against 
them. The result of Berry’s case is not recorded. He did not 
appear in the calender of the subsequent Assizes. Possibly he 
may have withdrawn his plea and asked for immediate trial; 
he may have been one of “ several criminals whipt and burnt 
in the hand.” 


The next case, described as a misdemeanour, was that of 
Thomas Brown who pleaded guilty to “counterfeiting a 
Certificate of Request, and collecting money thereupon.” He 
was fined £5, committed for one year, “* and from thence until 
he pays the said fine and till he finds sufficient sureties . . . for 
three years.”” Jane, the wife of Aaron Richman, next appeared 
on a charge of murdering John Silverthorne (it is interesting to 
note that this committal was on a coroner’s warrant). She was 
found guilty of manslaughter, and not murder, was burnt in 
the hand and discharged. 


Christopher Bendall, a convict who had been transported 
for seven years, returned to England before the expiration of 
that term, was apprehended, and faced the court upon,a charge 
which could result only in a sentence of death, according to the 
law. Very fortunately for him there was a constant call for labour 
in the American colonies, and the court recommended him for 
the King’s pardon, and the alternative of a 14 years’ sentence 
of transportation. At the Summer Assizes it was reported that 
the Secretary of State had written conveying the royal assent 
to the proposed sentence. 


Without details of the circumstances of each case, and the 
previous convictions of the persons concerned, it is difficult to 
follow the reasons for some sentences passed by the court. 
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William Sherran, who broke into and entered a mansion (“ no 
person being therein ’’), and stole £5, was found guilty of stealing, 
and not guilty of breaking, and ordered to be branded in the 
hand. Samuel Haynes, charged with burglary and stealing 20 
gallons of strong beer—found not guilty of burglary but guilty 
of stealing, and to be transported for seven years. Henry Cator 
or Kator, who confessed to stealing a pair of horse traces 
value 12s. was transported for seven years, but William Haynes 
who faced the apparently more serious charge of breaking into 
a mansion in the daytime (“no person being therein”) and 
stealing a silver cup valued at 50s. and other goods, was found 
guilty of stealing the goods, but not of breaking, and was branded 
on the hand and discharged. 


Several persons were put up for sentence after the above- 
mentioned cases had been dealt with. It was recorded that 
Benjamin Hiscott (for horse-stealing) and William Webb (for 
breaking and entering, and stealing 3s.) were to be reprieved on 
accepting transportation, and both were sentenced to 14 years. 
Joseph Deale, for horse-stealing, was ordered to be removed by 
habeas corpus into the county of Gloucester. The sheriff’s 
account (to be referred to later), contains the entry, “* for convey- 
ing Joseph Deale, charged with horse-stealing, removed by 
writ of habeas corpus from the gaol at Fisherton Anger to 
Gloucester gaol, under a strong guard, £10 10s. and for returning 
the habeas corpus, with cause of detention 13s. 4d.” 


The cases against Joseph Naile, Stephen Haytor and Mary 
Lawrence appear to have collapsed for lack of the two prosecutors 
concerned, who, appearing in a list of estreats later in the day 
were ordered to forfeit their recognizances, the one for £20, 
and the other for £10. Five men were next put up in one batch, 
and the court’s decision was to “* remain on their former orders.” 
Two of the men, John Moore and Edward Moore the younger, 
were under sentence of death, but had petitioned for reprieve 
and transportation—this is clear from a later entry, but that 
entry states clearly that, having given bail to appear at the 
next Assizes, and “ if a pardon shall be sued out in the mean- 
time,” they were discharged. To give bail to prisoners awaiting 
a decision whether they should be hanged or transported seems 
very strange. It is stranger still that the two men did appear, 
and were ultimately transported. Of the three other men in 
this case, there is no further mention, but it can be inferred from 
the words “‘ to remain on their present orders ” that they also 
were under sentence of death, but that no answer had then 
been received to their petitions. 


The court then proceeded to the civil business, and one 
entry in the order book was a recital of the names of those 
reprieved by His Majesty’s order and about to be transported. 
“* Such intention of mercy,” the entry ran, “‘ hath been signified 
by the Right Honourable William Lord Harrington, one of 
His Majestie’s Principal Secretaries of State,” and the court 
proceeded to nominate seven justices of the peace “ to contract 
with any person or persons for the performance of the trans- 
portation of the said felons, and to order and take care that 
such contractor or contractors do give sufficient security to 
the satisfaction of the said justices, to be taken by Bond in the 
name of the clerk of the peace, that he or they will transport, 
or cause to be transported effectually, the said felons conveyed 
to him or them by such contract to one of his Majesty’s colonies 
or plantations in America . . . which security is to be given before 
the said felons are delivered over to such contractor or con- 
tractors or their assigns.” The justices were to direct the gaoler 
to hand over the prisoners when security had been given, and 
both the contract and the security were to be certified to the 
next Assizes. The order has been quoted thus fully because it 
gives a clear, and tragic, picture of the means employed to sell 
men into slavery and to ensure that they reached the plantations. 
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There is no clue as to the nature of the contract—whether jt 
involved the purchase of these Wiltshiremen at a price, and their 
re-sale to the planters on the other side of the Atlantic ? 0, 
was it a contract for conveyance and safe delivery only, and, if 
so, on what terms were they received at the plantations, and who 
settled those terms? These questions must be left unanswered, 


Next the Judges would inspect the process book in which, 
at the Lent Assizes, there were eight entries. Six of these were 
presentments for not repairing highways, and several are marked 
** respited,”” presumably to the next Assizes. One entry related 
to the alleged theft by three yeomen of East Knoyle of a red cow, 
value £8, the property of the vicar or rector there. The men 
were ordered to be handed over to the gaoler. The other re. 
maining entry concerned an unlicensed seller of ale. This was 
marked “ defective presentment,” but whether this meant a 
stroke of luck, and a discharge, for the alehouse-keeper, or 
whether he, too, found himself in the hands of Mr. Holdaway, 
the gaoler, until the next visit of the Judges is not recorded. 


The final item of business to be dealt with by the judges 
would be the matters mentioned in the list of estreats. The 
decisions varied greatly. Two prosecutors who had failed to 
prosecute bills of indictment had their recognizances forfeited 
in full, £20 and £10 respectively. The keeper of a disorderly 
and unlicensed alehouse for non-appearance lost £20, and his 
surety £20. The man (previously mentioned) who had been 
begging with a counterfeit brief forfeited £5, although, according 
to a footnote, he was in gaol. The remaining items seem to relate 
to fines and not forfeitures. Three men, indicted and convicted 
of housebreaking, were ordered to pay 2d. each ! And the keeper 
of a disorderly alehouse, already indicted and convicted, 
6s. 8d. Then followed fines of 1s. each imposed on the inhabit- 
ants of three parishes for not repairing highways. 


And so ended the Lent Assizes. If all this business was 
dealt with in one day the judges must have sat until a late 
hour. 


Proceedings at the Summer Assizes followed much the same 
pattern. There were eleven prisoners in the calendar, of whom 
six pleaded guilty, their cases being put off to the next Assizes. 
Margaret Hodges, for stealing £8 in money from a dwelling- 
house was sentenced to death, the sentence being respited with 
a view to transportation. Two men for small thefts were burnt 
in the hand and committed to the bridewell with hard labour 
for 12 months and 18 months respectively. Anne Brown for 
stealing a chest (6d.) and a pair of shoes (3d.) was whipped and 
discharged, but Richard Earley, for stealing a bay gelding, 
“‘ price 30 guineas ” was sentenced to death, and was hanged 
14 days later. This is clear from an entry in the sheriff’s account 
—‘ For the diet and guarding of Richard Earley, under sentence 
of death, for 14 days, and for conveying him to the place of 
execution under a strong guard, £2 7s.” For the rest, the order 
book noted the appointment of a committee of seven justices 
to “ contract” for the transportation of Christopher Bendall to 
America; the process book contained a list of the unrepaired 
highways, assaults, and a public nuisance caused by “ casting 
a large sow pig which died of the murrain into a ditch;” anda 
long list of forfeitures. 


The sheriff’s claim for expenses must receive some attention, 
for it is a document of great interest. It is quaintly headed 
“The Cravings of Richard Baskerville, High Sheriff of Wilt- 
shire, for allowance at the Exchequer of money expended at 
the Assizes and for other matters, 1736.” It covers the cost of 
the Judges’ lodgings, £31, and “ for other necessaries for theif 
lordships in the lodgings,” £28 17s. Carpets, cushions and other 
furniture for the courts where the Judges, and the four quarter 
sessions sat, were charged £10 10s. For fitting up the courts 
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at both Assizes the charge was £12 12s., and for candles at 
Assizes and sessions £3. Two boxes with locks and drawers, 
required by statute for ballotting for juries came to £2. The 
charges for fitting up and furnishing the courts do suggest that 
there was no permanent courtroom and that some room had 
to be prepared for both the Assizes and sessions. 

In addition to all these preliminary arrangements which 
devolved upon the sheriff, he had the duty of preparing a book 
containing the names of all persons qualified to serve on juries, 
and “ of writing certificates of such jurors as served at both 
Assizes,” his charge being £7 10s. The meaning of the next two 
items—‘‘ For dispersing acts of Parliament for the land tax, 
£14 14s.” and “ for reading in the several boroughs and towns 
five bundles of proclamations, £12 12s.” are not at all clear, 
put the item “ For the wages of the justices of the peace over 
and above the fines received at quarter sessions, £17 1s. 6d.” 
needs no explanation. In paying the justices the sheriff was 
carrying out a statutory obligation which had attached to his 
office for nearly four centuries. 

The remaining charges were for the “‘ diet and guarding ” 
of a number of prisoners sentenced to transportation, and the 
removal of some prisoners to other county gaols. The latter 
included a highway robber removed to Reading gaol; a man 
charged with perjury conveyed to Wells Assizes; and two other 
highway robbers removed to Winchester, “‘ under strong guard, 
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they being very dangerous persons.” From the charges relating 
to the men awaiting transportation we are able to establish the 
periods of waiting in the gaol before they set out on their journeys 
to Bristol to embark. Hiscott and Webb were kept only a short 
time, January 19 to April 7; Andrews and Moore were in gaol 
from January 19 to August 2; Bendall (who returned to England 
after a previous transportation) lay in the gaol from March 10 
to October 26; but Cator (or Kator) and Haynes were kept 
only 28 days. Hiscott and Webb, and Cator and Haynes 
apparently travelled together under guard. 


From the words “‘ dieting and guarding ” it seems likely that 
the sheriff took over the responsibility for all men and women 
in the gaol from the time sentence of death or transportation 
was pronounced, and the charge or allowance for the weekly 
diet was 2s. 6d. per person. The last item reads, “* For whipping 
and burning in the hand several criminals pursuant to their 
respective sentences at the several Assizes and quarter sessions, 
£3.” The total amount of the claim was £204 12s. 4d. It is 
disappointing to have to record that, after the sheriff had 
performed these unpleasant duties, and prepared such a clear 
and convincing account, the Barons of the Exchequer reduced 
the amount to £139 14s., leaving Mr. Baskerville to face a sur- 
charge of £64 18s. 4d. Possibly Mr. Baskerville, who was a 
sheriff of experience, had anticipated this set-back, and had 
already allowed for it in his charges ! 


THE LOCAL AUTHORITY AS LANDLORD 


(Centinued from p. 316, ante) 


(i) The Special Position of Local Authority Landlords. 

These articles are not intended to take the place of a treatise 
on the general law of landlord and tenant, but it is proposed 
to indicate the divergencies from the ordinary law and the 
special privileges enjoyed by those landlords who happen to be 
local authorities, by reason of their status as such. 


(A) The Rent Acts. 

Fortunately, from their adviser’s point of view, local authori- 
ties do not now have to worry about the Rent Acts, for by 
s. 33 of the Housing Repairs and Rents Act, 1954, it is pro- 
vided that where the interest of the landlord in a tenancy belongs 
to a local authority (which here does not include a parish), 
that tenancy is not to be a controlled tenancy, and the tenant 
is not able to retain possession against such a landlord as a 
statutory tenant. It will be noted that the section is not con- 
fined in its operation to houses provided under the Housing 
Acts, but on the other hand the exemption does not apply 
in rem (as did the Crown exemption before the passing of the 
Crown Lessees (Protection of Sub-Tenants) Act, 1952), and 
exemption applies only to local authority interests. In the 
case, therefore, of a house sub-let by the local authority’s 
tenant, the sub-tenant will be able to plead the protection of 
the Rent Acts as against his intermediate landlord, but not as 
against the local authority, even if they have agreed to the 
sub-letting. 


However, the protection of the Rent Acts will apply to a 
tenancy of a house provided under part V of the Housing 
Act, 1936, in one exceptional case, namely where the tenant 
is called up for National Service with the Armed Forces of 
the Crown and for the duration of his period of “ residence 
Protection *: Reserve and Auxiliary Forces (Protection of 
Civil Interests) Act, 1951, ss. 14 and 16, as amended by s. 33 (4) 
of the Housing Repairs and Rents Act, 1954. Also in the case 
of a house let furnished, or where the rent includes payment 





for services, the rent for that letting may be referred to the local 
rent tribunal under the Furnished Houses (Rent Control) Act, 
1946, there being no exemption from the provisions of that 
Act in favour of local authority landlords. 


(B) Landlord and Tenant Act, 1954. 

This is the statute which in certain circumstances, gives 
security of tenure to the tenants of business premises as against 
their landlords (see ss. 23, 24 and 25; part I of the Act extends 
the operation of the Rent Acts to premises let on long leases 
at low rents, and is therefore not of importance in this con- 
text). The right of the tenant to require the grant of a new 
lease can be defeated by a local authority landlord (apart from 
the grounds listed in s. 30, of general application), if they can 
obtain from ‘‘ the Minister or Board in charge of any Govern- 
ment Department,” a certificate to the effect that it is requisite 
for the purposes of the local authority that “* the use or occupa- 
tion of the property or a part thereof shall be changed by a 
specified date.” Such a certificate will not be given unless a 
notice § has been given to the tenant giving him 21 days in 
which to make written representations to the Minister (see 
Act of 1954, s. 57). The Act provides that an application for 
a certificate may be made to any Minister or Board; presum- 
ably in theory the local authority could hawk their applica- 
tion round the several buildings in Whitehall until they were 
able to find a compliant Minister, but in practice no doubt 
applications will normally be made to the Minister of Housing 
and Local Government, unless the premises are held or 
required for some specific purpose falling within the purview 
of some other department, such as the Ministry of Education. 


“* Local authority,” for the purposes of this section is defined 
widely, and the benefits of the section apply also to other public 





§ For a precedent, see p. 216 of Blundell & Wellings’ book on the 
1954 Act. 








332 









authorities (see definition in s. 69 (1) and s. 119 (1) of the 
Town and Country Planning Act, 1947, and also s. 57 (1) and 
s. 57 (6)). 


(C) Agricultural Holdings Act, 1948. 

The control imposed by this Act applies to lettings of agri- 
cultural land on yearly tenancies, by way of restricting the 
circumstances in which a notice to quit may be given by the 
landlord, in that (i) the notice may be given so as to expire 
only on the expiration of 12 months from the end of the current 
year of tenancy (s. 23 (1)), and (ii) if the tenant serves a counter 
notice, the notice to quit is not to have effect until the Minister 
of Agriculture, Fisheries and Food has consented to the 
operation thereof (s. 24 (1)). 


Both these controls may be avoided by any landlord, by the 
approval being obtained from the Minister (a jurisdiction 
exercised by the local county agricultural executive com- 
mittee) to a tenancy for a period less than a year being taken 
out with the statute under s. 2 (1) thereof. Further, the Act does 
not apply to grazing tenancies (ibid.). The local authority are 
also in no special position with regard to s. 24 (1) but it should 
be noted that the control imposed by that subsection does not 
apply, inter alia, where the notice to quit is given on the ground 
that the land is required for some use other than agriculture 
for which planning permission has been given under the Town 
and Country Planning Act, 1947 (or its predecessors); in practice 
this paragraph will be found to meet most cases where the 
local authority wish to obtain possession of an agricultural 
holding leased by them. 

So far as s. 23 (1) is concerned, there is a special exemption 
in favour of a local authority landlord where the tenancy sub- 
sists under an agreement entered into before March 25, 1947, 
and where the notice to quit is given so as to obtain possession 
of the land for the purpose (other than agriculture) for which 
it was acquired or has been appropriated by the local authority 
(see s. 23 (1) (d)). 


(D) Allotments Acts. 

There are restrictions on the circumstances in which a tenancy 
of an allotment garden, or of any allotment, may be determined, 
imposed by the Allotments Acts, 1908-1950, but as these apply 
to local authorities in their capacity as allotments authorities 
and they apply equally to any other landlord of allotments 
(e.g., a local allotments association), it does not seem relevant 
to discuss them here. 






























































The proper conservation of the water in a river is dependent 
to some degree upon the quantities of water which are abstracted 
from that river, and it is because of this relationship that the 
two aspects of abstraction and conservation are considered 
together here. The purist may remark that, whilst attempts 
are made to conserve river water on its way to the sea, these 
endeavours are defeated in the end, since the natural water 
ultimately mixes with tidal or sea water in the estuary and is 
thereby lost. This is true, but nature requires that rivers shall 
run into the sea for a variety of reasons (one being that the 
character of salt water is due in part to the silt carried down by 
rivers), some not yet properly understood, and there is no need 
at present to conserve all the river water—and nowhere to 
accommodate it. But if the expanding population continues 
to find a demand for larger quantities of river water, the time 
may arrive when water at the mouth of rivers will be pumped 
back to the head-waters for recirculation. 
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(ID Practical Points. 

Several matters from time to time may cause difficulty jp 
connexion with the exercise of a local authority’s leasing power, 

(a) Tenders. When the authority have premises for disposaj 
by way of lease, it is normally desirable to invite tenders from 
members of the public. The advertisement should it is sug. 
gested be drawn in general terms, but a draft lease or heads 
of agreement should be made available to prospective tenderers 
in which such matters as maximum duration, purposes of the 
lease (or permitted trades in the case of a lease of a shop, etc,), 
liability for internal and external repairs, etc., are laid down in 
advance, on the instructions of the council. An invitation to 
submit tenders without first giving a clear indication of the 
council’s views on such matters, will undoubtedly lead to uneven 
tendering, and the council may find it extremely difficult to 
choose. 

(6b) Management. If the authority own any considerable 
quantity of leasehold property, they will probably find it neces. 
sary to appoint an estate manager or lands agent. If the siz 
of the authority does not warrant such an appointment, it js 
important that the responsibility of management should be 
clearly given to one officer, such as the surveyor, or possibly the 
housing manager. Close liaison will be necessary between the 
executive officer and the council’s legal department, to ensure 
that a watch is kept on due observance of covenants, etc. It 
is also suggested that the clerk’s department should keep some 
kind of record of dates by which options, notices to quit, etc,, 
may be served, and the dates on which tenancies are due to 
expire. Where a notice to quit has to be served, care should 
be taken to ensure that the officer signing the notice is duly 
authorized by the council and that, in cases falling under the 
Housing Acts, he is the correct officer: Becker v. Crosby 
Corporation [1952] 1 All E.R. 1350. On the termination of a 
tenancy, especially a long one, the premises should be inspected 
and the schedule of dilapidations prepared at the commencement 
of the tenancy should be carefully checked through with the 
tenant or his agent. 

(c) Stamps. The stamp duty on a lease granted by a local 
authority will be ad valorem, and even if the lease is granted 
under some specific statutory power, there will be no need for 
production of the document, as s. 12 of the Finance Act, 1895, 
does not apply to leases, although it may apply in the case of 
an assignment of a lease, where the assignor is a local 
authority. J.F.G. 


THE ABSTRACTION AND CONSERVATION OF WATER 


By A. S. WISDOM 


ABSTRACTION 

Water is taken or abstracted from rivers to meet a variety 
of purposes-and requirements, namely, for (a) domestic use; 
(6) agriculture, including cattle drinking, irrigation, milk cool- 
ing, fruit spraying, vegetable washing, etc.; (c) supplies for 
waterworks; (d) industry, such as processing, cooling, milling. 
Rivers are not the only sources for obtaining water; in areas 
where the underlying geological formation permits, adequate 
supplies of suitable water may be had from wells, bore-holes 
or springs, and in a few special cases sea-water may be in 
demand. 

The legal right to abstract water from a river may arise at 
common law or under statute. 


Abstraction at Common Law. 
A riparian proprietor is entitled at common law to the reason- 
able abstraction of the water flowing past his property for 
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ordinary purposes—his domestic purposes and for his cattle— 
without restriction, even although such use may result in a 
deficiency of water for proprietors lower down the river. He 
may also abstract water for any other purposes, industry, 
irigation, milling, etc., but here he must not interfere with the 
rights of other riparian owners either above or below him: 
Miner v. Gilmour (1859) 12 Moo. P.C. 156; the water must 
be restored to the stream substantially undiminished in volume 
and unaltered in character (McCartney v. Londonderry and 
Lough Swilly Rly. (1904) 91 L.T. 105), and the use must be 
areasonable one and for a purpose connected with the riparian 
tenement: Swindon Waterworks Co. v. Wilts. and Berks. Canal 
Navigation Co. (1875) 40 J.P. 804. 


An easement may be acquired by grant, custom or prescrip- 
tion to abstract water from a stream, but, once acquired, the 
abstraction or diversion cannot be materially altered or increased 
to the further detriment of the servient owner: Saunders v. 
Newman (1818) 1 B. & A. 258; Bealey v. Shaw (1805) 6 East 
208. 

It sometimes occurs that water is abstracted from a navigable 
river for purposes which are more extensive than those for which 
a riparian owner could insist upon appropriating from the 
river, without regard to the needs of the navigation. If there 
is a statute incorporating a navigation authority, and this has 
given the authority a property and interest in the water of the 
river for the purposes of the navigation, the authority may 
bring an action against the person abstracting and it is not 
necessary to prove actual damage to the navigation by such 
abstraction: Medway Co. v. Romney (Earl) (1861) 25 J.P. 550. 
But if the statute has not given the navigation authority any 
proprietary interest in the water, the action fails: A.-G. v. 
Great Northern Rly. (1909) 73 J.P. 41. An actionable abstrac- 
tion may be due to the failure of a person omitting to repair 
lock gates: Preston v. Norfolk Rly. (1858) 2 H. & N. 735. 
The court in determining whether taking water from an inland 
navigation would impede the navigation will give credit to the 
navigation authority as being the best judges of their own 
requirements: A.-G. v. Great Eastern Rly. (1871) 35 J.P. 788. 


Abstraction under Statute. 


Statutes concerned with the abstraction of water lie mainly 
in the fields of land drainage, canals and water and electricity 
supplies. Abstraction for purposes of water supply is con- 
sidered under the heading of conservation and abstraction 
in relation to canals is not dealt with here. 


The Land Drainage Act, 1930, is silent on the subject of 
abstraction, but land drainage byelaws made by a drainage or 
river board under s. 47 (1) of the Act of 1930 may contain a 
provision forbidding the discharge or abstraction of water into 
or from a watercourse under the jurisdiction of the board 
without the board’s consent, except for a purpose for which a 
person would, but for the passing of that Act, have been law- 
fully entitled to do so whether as the owner or occupier of 
riparian property or otherwise. 


The Minister of Fuel and Power can by order authorize 
electricity boards to abstract water from a river, canal, or other 
source and to do all such acts as may be necessary for enabling 
boards to utilize and return the water abstracted, subject to 
such conditions as may be specified in the order. Where water 
is abstracted from a river, or from a source where the existing 
tights of riparian owners will be affected by the abstraction, 
the order must provide that the water not consumed must, 
subject to any agreement to the contrary, be returned at a level 
hot lower than that at which it was abstracted (see s. 15 of the 
Electricity (Supply) Act, 1919). 
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CONSERVATION 
Water conservation does not seem to have attracted the 
attention of the common law, but has been the subject of 
statute, i.e., the River Boards Act, 1948, and the Water Acts, 
1945 and 1948. 


Conservation under the River Boards Act, 1948. 

Section 9 (1) of the River Boards Act, 1948, enacts that it 
is the duty of every river board, in exercising the -functions 
conferred on or transferred to them by or under the Act, to 
conserve as far as possible the water resources of their area. 
The remainder of s. 9 is concerned with obtaining records and 
information relating to rainfall, river flows, and the abstraction 
of water from and the discharge of effluents to rivers. To this 
end, river boards are empowered to submit to the Minister of 
Housing and Local Government for his approval schemes for 
the measurement and recording of the rainfall or of the flow 
or volume of rivers in their areas, and for installing and main- 
taining gauging stations for these purposes. The Minister may 
give directions requiring river boards to effect these objects and 
to furnish information obtained under approved schemes or 
directions given. 

River boards must give reasonable facilities for the inspection 
and taking copies of and extracts from their records relating 
to rainfall and river flows; these facilities are available free of 
charge to all local authorities and drainage boards whose areas 
are wholly or partly within the river boards’ areas, and are 
available to other persons on payment of fees as may be approved 
by the Minister. Conversely, river boards are entitled to inspect 
records of river flows kept by persons in their areas and to take 
copies of, and extracts from, such records. 


A river board may direct any person who in their opinion 
is abstracting water from a river in their area in quantities 
which are substantial in relation to the flow or volume of the 
river, or who is discharging effluents into a river, to give such 
information about the abstraction or discharge at such times, 
or in such form, as may be specified in the direction. If the 
person so directed considers that the directions are unreasonable 
or unduly onerous, he may make representations to the Minister, 
who may require the river hoard to revoke or modify their 
directions. In the event of the person’s failing to comply with 
directions given within the time specified in the directions, he 
is liable on summary conviction to a fine not exceeding £20 
and to a further fine not exceeding £5 for each day on which a 
failure continues after conviction therefor. 


On a purely literal interpretation of s. 9, it might be implied 
that the function of conservation on the part of a river board 
is restricted to the provision of gauging and weather stations, 
and the collation of information and keeping records regarding 
river flows and rainfall. But on examining another river board 
function, that of land drainage, it may be assumed that the 
objects of land drainage works comprise (1) drainage; (2) flood 
protection; and (3) conservation, or retaining water in the 
channel of a river for the benefit of riparian owners and 
navigation (if any). Land drainage works applied to conserva- 
tion include the erection and maintenance of dams, weirs, sluices, 
locks, etc., designed to retain water for such purposes as water 
power, cattle drinking, irrigation, navigation, and industry (see 
the Report (1951) of the Land Drainage Legislation Sub- 
Committee of the Central Advisory Water Committee, 
Appendix IV, paras. 6, 10). 


Conservation under the Water Acts, 1945 and 1948. 

Water conservation under the Water Acts, 1945 and 1948, 
appears under three heads: (1) conservation agencies; (2) com- 
pensation water; (3) conservation areas. 
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Conservation Agencies. 

It is the duty of the Minister of Housing and Local Govern- 
ment to promote the conservation and proper use of water 
resources and the provision of water supplies in England and 
Wales and to secure the effective execution by water under- 
takers, under his control and direction, of a national policy 
relating to water (Water Act, 1945, s. 1), which policy is sum- 
marized in a white paper “A National Water Policy ” (cmd. 
6515). The Minister is advised upon matters concerned with 
the conservation and use of water resources by the Central 
Water Advisory Committee (see s. 2 of the Water Act, 1945, 
and S.R. & O. 1946, No. 28), and joint advisory water com- 
mittees have: been set up in certain areas to secure more 
effectively the conservation of water resources for the purpose 
of providing water supplies for those areas (ss. 3 and 4 of the 
1945 Act). 


Compensation Water. 

Water undertakers may take a supply of water by constructing 
an impounding reservoir across a river, the winter flood waters 
of which are stored in the reservoir for use in dry periods. 
In local Acts empowering water undertakers to obtain water 
and to construct works, it has long been the practice for the 
undertakers to be required to ensure that a prescribed and 
regular flow of water shall be retained in the river below the 
works to meet the reasonable requirements of riparian interests. 
The problem of compensation water was referred to in the 
Second Report of the Central Advisory Water Committee and 
the practice was given recognition in Appendix C to the white 
paper “‘A National Water Policy,” where it was stated that 
similar principles would be followed in making orders authoriz- 
ing water undertakers to take water from rivers. Provisions 
concerning compensation water are now contained in s. 26 of 
and sch. 3, part III to the Water Act, 1945. See also ss. 23 (1), 
33 (1) and 61 of the 1945 Act, and s. 2 (3) of the Water Act, 
1948, and the Standing Orders of the House of Commons 
(No. 160) and the House of Lords (No. 144). 


By s. 26 of the Act of 1945 water undertakers are empowered 
to acquire by agreement (subject to the approval of the Minister 
of Housing and Local Government) or compulsorily by means 
of a ministerial order rights to take water from a stream or 
other source. Where such acquisition will result in the 
impounding of a stream, the Minister is required to ensure that 
the undertakers will provide an adequate quantity of com- 
pensation water and that the appropriate provisions of part III 
of sch. 3 to the Act of 1945, as adapted or modified by the 
Minister, are incorporated in the agreement or order giving 
effect to the acquisition. If any rights acquired will substantially 
reduce the flow of a stream the Minister must also ensure that 
the agreement or order makes provision for the extent to which 
and the circumstances in which the water may be taken from 
the stream. In assessing the quantity of compensation water 
under an agreement or order or in determining the extent to 
which the circumstances in which water may be taken under 
an agreement or order, the Minister must have regard to all 
the circumstances of the particular case, including (a) the 
character and flow of the stream; (6) the extent to which the 
stream is or may in future be used for industrial purposes, 
fisheries, water supply by other undertakers, agriculture, trans- 
port or navigation; (c) the effects on land drainage or on a 
canal or inland navigation of any alterations in the flow of 
the stream; and the Minister must secure, as far as practicable, 
that the flow of the stream does not fall below the minimum 
quantity necessary to secure the interests of public health and 
the protection of the rights of riparian and other landowners. 


Schedule 3 to the Water Act, 1945, contains a modernized and 
consolidated Waterworks Code which is intended to be gradually 
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applied by the Minister by order to all water undertaking, 
Part III of that schedule requires water undertakers, during the 
construction of an impounding reservoir, to construct a Saluge 
to measure the flow of any stream which is to be impounded 
and forbids them to take water from the stream while the flow 
through the gauge is less than the prescribed flow. When the 
reservoir is completed, the undertakers must at an approved 
point discharge into the impounded stream from, or from 
streams feeding, the reservoir a quantity of water in a uniform 
and continuous flow not less than the prescribed flow, ang 
must construct and maintain gauges on approved sites for the 
purpose of measuring the discharge. Where undertakers are 
authorized to take water from a stream, before taking any 
water they must construct gauges to measure the quantity of 
water taken and the flow of the stream, and they must not take 
water in excess of the quantity authorized to be taken or while 
the flow of water through the gauge is less than the prescribed 
flow. 


Conservation Areas. 

In areas where the Minister of Housing and Local Government 
has made an order under s. 14 of the Water Act, 1945, for the 
control of abstraction, nobody may construct a well, borehole 
or other work for the purpose of abstracting underground water, 
or extend an existing well, borehole, etc., except under licence 
from the Minister, but a licence is not required for (a) abstract 
ing underground water required solely for domestic household 
purposes; (5) any borehole, etc., being constructed or extended 
by Act of Parliament or statutory order; (c) experimental 
boring connected with the construction or extension of a bore- 
hole. Nor is a licence necessary for carrying out experimental 
boring or other work for ascertaining the presence of under- 
ground water or the quality or quantity of such water, if the 
work is carried out with the Minister’s consent and in accordance 
with any conditions attached thereto (Water Act, 1948, s. 5). 


A conservation order may be made by the Minister where he 
is satisfied that special measures for the conservation of water 
in the area are necessary in the public interest, whether to 
protect public water supplies or water for industry or other 
purposes, and the order is subject to special parliamentary 
procedure. Applications to the Minister for licences are made 
in accordance with the Underground Water (Controlled Areas) 
Regulations, 1949 (S.I. 1949, No. 881). 


Any person sinking a well or borehole for the purpose of 
searching for or abstracting water intended to reach a depth of 
50 ft. below the surface is required to supply certain information 
of a geological nature to the Committee of the Privy Council 
for Scientific and Industrial Research (Water Act, 1945, s. 7). 


ADDITIONS TO COMMISSIONS 


- LINCS. (KESTEVEN) COUNTY 
Mrs. Gladys Dougan, Alvey School, Sleaford. 
Sydney Percy King, 49 Robertson Drive, Sleaford. 
Thomas Arthur Smith, Shelaba, Harlaxton Road, Grantham. 


RICHMOND BOROUGH (SURREY) 
George Edward Cassidy, 61 The Green, Kew, Richmond. 
Mrs. Laura Miranda Grimond, 71 Kew Green, Richmond, Surrey. 
Robert Kempthorne, 10 Hillbrow, Richmond, Surrey. 


TYNEMOUTH BOROUGH 
John Frederick George, 24 Verne Road, North Shields. 
Mrs. Nancy Kitwood, 1 Wlwinton Avenue, North Shields. 
Francis James Mavin, 2 Glanton Road, North Shields. 
Raymond Cansfield Stanger, 91 Kenton Road, Gosforth, New 
castle-on-Tyne 3. 
STAFFORD COUNTY 
Major Stephen Boote Johnson, Altona, Lichfield Road, Stone. 
John Wootton, Florence Street, Hednesford. 
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PERSONALIA 


APPOINTMENTS 


Mr. Frederick Peter Boyce, deputy clerk for Hertfordshire county 
council, is to be clerk to Norfolk county council when the present 
derk, Mr. H. Oswald Brown, retires in September. 

Mr. E. S. Bradbury has been appointed clerk to West Bromwich 
county borough council in succession to Mr. C. E. Squire, who retires at 
the end of August. For the past eight years Mr. Bradbury has been 
gnior administrative assistant in the town clerk’s department. 

Mr. Ronald Jack Meddings, deputy town clerk of Wolverhampton 
since March 1955, has been appointed town clerk and clerk of the 

of Wolverhampton as from September 17, 1956, in succession 
to Mr. A. G. Dawtry who will, on that date, take up his new post 
as town clerk of Westminster, see our issue of March 31, last. The 
ral purposes committee of Wolverhampton council interviewed 
four candidates who had been selected from an initial short list of 
seven, and there was a total of 31 applications for the post. Mr. 
Meddings, who is 38 and married, was articled to the town clerk of 
Todmorden, Yorkshire. He was admitted in 1947, securing the Edmund 
Thomas Child Prize for the candidate placed first in the Law Society’s 
examination and the Local Government Prize for 1947. He was 
appointed third assistant solicitor at Wolverhampton in 1947, becom- 
ing second assistant solicitor in February, 1949, and was senior assist- 
ant solicitor from June, 1949, until March, 1955. Mr. Meddings was 
inthe army from December, 1939, to April, 1946, and served in Norway, 
india and Burma. He was commissioned in the Lancashire Fusiliers 
and on release held the rank of captain. He is vice-president of the 
Wolverhampton branch of N.A.L.G.O. 

Mr. Brian H. Wilson, M.B.E., M.A., LL.B. (Cantab.) has been 
appointed town clerk of Hampstead, N.W.3., as from October 1, 
1956, when the present town clerk of Hampstead, Mr. P. H. Harrold, 
O.B.E.. retires. Mr. Wilson has been town clerk of Ilford, Essex, 
since 1953, and previous to that was chief assistant solicitor at Warring- 
ton, Lancs., from 1946 to 1949, and deputy town clerk of Grimsby, 
Lincs., from 1949 to 1953. 

Mr. L. D. Telford, clerk to Alston, Cumbs., rural district council 
for the last three and a half years, has been appointed clerk and 
chief financial officer to Bowland rural district council in the West 
Riding of Yorkshire. 

Mr. B. Williams-Jones, formerly deputy clerk of Dolgelley, Merion- 
eth, rural district council, has been appointed clerk of the council in 
succession to the late Mr. D. Pugh Jones. Mr. Williams-Jones served 
with Ffestiniog, Merioneth, urban district council from 1937 until 
his appointment as deputy at Dolgelley earlier this year. 

Mr. R. B. Matthews, assistant chief constable for East Sussex, has 
been appointed chief constable of Cornwall in succession to Major 
Edgar Hare, who retires at the end of August after 17 years in the 
office. Mr. Matthews’ appointment, which will take effect from Septem- 
ber I, is subject to the approval of the Home Secretary. Mr. Matthews 
was selected from a short list of six applicants that included Det.- 
Supt. K. G. Julian, head of the Cornish C.I.D. At the age of 40, 
Mr. Matthews will be one of the youngest chief constables in the 
country when he takes up his new appointment. He was one of more 
than 70 police officers who originally applied for the post. A married 
man with two children, he is a graduate of the Hendon Police College. 
He joined the Metropolitan police force as a constable on 1936, 
passed out of the Metropolitan Police College three years later as a 
junior inspector, and became a station inspector in 1942, serving in 
various parts of London. From 1943 to 1946 he served in the Royal 
Navy as an officer on the staff of the Admiral Commanding the 
Escort Carrier Group. On demobilisation he returned to the Metropoli- 
tan force and was promoted chief inspector in April, 1950. He later 
became a superintendent before being appointed as assistant chief 
constable of East Sussex two years ago. 

Mr. J. D. Kewish, deputy registrar of Birkenhead county court 
for the past three years, is to be joint district registrar of the High 
Court of Justice, Liverpool, and joint registrar of Liverpool county 
court, in succession to Mr. T. J. Benjamin, who is to retire at the end 
of this month. 

Mr. T. H. Parker has been appointed official receiver for the 
bankruptcy district of the county courts of Brighton, Eastbourne, 
Hastings and Tunbridge Wells. This appointment, announced by the 
Board of Trade, took effect from May 22, 1956. 

Mr. E. C. Sherwood has been appointed chief clerk attached to 
the office of the Inspector-General in Bankruptcy (London), with 
effect from June, 1 1956. 

_ Mr. C. Harrison has been appointed principal senior clerk to the 
justices for Kettering and Little Bowden, Northants., petty sessional 
divisions and will take up his duties on June 4. Mr. Harrison was 
employed as an assistant to Mr. T. W. Draycott, clerk to Brimley, 





Kent, justices from 1950-52, from 1952-54 he was on National Service 
and since 1954 has been assistant clerk to Buxton, Derbyshire, justices. 
Mr. Harrison succeeds Mr. D. F. Summers who has been in the 
magistrates’ clerk’s office at Kettering since 1946 and who since 1953 
has been assistant clerk to the justices. Mr. Summers leaves this 
appointment on May 31 to take up the post of deputy clerk to the 
justices for Eastleigh, Romsey and Totton and New Forest divisions 
of Hampshire. Mr. Summers came to Kettering from Bromley, 
Kent, magistrates’ clerk’s office to which he had returned after six 
years’ service in the Army in which he attained the rank of warrant 
officer first-class. Mr. Summers was a founder member of the East 
Midlands branch of the National Association of Justices’ Clerks’ 
Assistants and was its president for the first five years. 

Mr. C. J. McCarthy, previously part-time assistant to the clerk to 
Linslade, Bucks., petty sessional division justices, has been appointed 
second assistant to the justices for Aylesbury, Bucks, petty sessional 
division. 

Mr. B. Pritchard has now been appointed to the position of principal 
assistant to the clerk to the Stoke-on-Trent city justices. Mr. Pritchard 
is 46 years old, has been a member of the justices’ clerk’s staff since 
1946 and formerly occupied the second position on the staff. Prior 
to 1946 Mr. Pritchard was assistant to the part-time clerk to the 
justices for the township of Hanley which forms part of the county 
borough of Stoke-on-Trent. The vacancy on the staff was caused by 
the appointment of Mr. R. W. Rowcroft, formerly deputy clerk to 
the justices, as clerk to the justices for the petty sessional divisions of 
Leyland Hundred and Leyland in the county of Lancaster. 

Mr. Robert Christopher Cranmer, at present deputy town clerk of 
Rickmansworth, Herts, is to become deputy town clerk of Aylesbury, 
Bucks. Mr. Cranmer will succeed Mr. R. D. W. Maxwell, on the 
latter taking up his new appointment as town clerk of Aylesbury, 
succeeding Mr. Harold Crookes, in July, see our issues of January 14 
and 28, last. Mr. Cranmer has been in his present position since 1951. 
He was previously committee clerk and legal assistant with the (then) 
Solihull, Warwicks., urban district council. 

Mr. David Emrys Jones, at present employed as assistant solicitor 
to Aldridge, Staffs., urban district council, has been appointed assist- 
ant solicitor to Hinckley, Leics., urban district council, and commences 
his new duties on June 4. 

Mr. G. Newton, assistant solicitor from March, 1954, to March, 
1956, to Morecambe and Heysham, Lancs., borough, has taken up a 
similar appointment with the city of Bath. 

Mr. E. C. Ridgeway, legal assistant to Enfield, Middx., borough 
council, since August. 1950, has been appointed law clerk to the metro- 
politan borough of St. Pancras as from May 28, 1956. 

Mr. Frederick Wilfred Arnold, at present a divisional inspector of 
weights and measures in Derbyshire, has been appointed chief 
inspector of weights and measures for the county of Leicester and will 
take up his duties on July 30, 1956. Mr. Arnold succeeds Police 
Superintendent G. G. Powell who is retiring on August 5, after 37 
years’ serice. In 1950 Superintendent Powell was seconded to the 
county council to act as chief inspector of weights and measures in a 
newly formed civilian weights and measures department. 

Mr. W. G. Bilston, formerly a Home Office trainee, has been 
appointed a probation officer in the Middlesex combined probation 
area, and has been allocated to the Gore division, Harrow court. 
Mr. Bilston took up his duties on May 7, 1956. 

Miss B. J. Edwardes-Evans has taken up her duties as probation 
officer in the Brentford division of Middlesex. Miss Edwardes-Evans 
was formerly a Home Office trainee. 

Mr. Harry Reginald Howells has been appointed probation officer 
for the city of Cardiff. The vacancy has arisen owing to the resignation 
of Mr. Philip R. Thomas due to ill health. Mr. Howells has been 
employed as a probation officer by the Salop combined probation 
area since October, 1954, and from November, 1951, to September, 
1954, he was a probation officer in Manchester city. Mr. Howells will 
commence his duty at Cardiff on June 1, 1956. 

Mr. W. W. Jordan has been appointed official receiver for the 
bankruptcy district of the county courts of Cardiff and Barry; Black 
wood, Tredegar and Abertillery; Newport (Mon.); Pontypridd, 
Ystradyfodwg and Porth; and the bankruptcy district of the county 
courts of Swansea; Aberdare; Aberystwyth; Bridgend; Carmarthen; 
Haverfordwest; Merthyr Tydfil; and Neath and Port Talbot. This 
appointment, announced by the Board of Trade, took effect from 
May 14, 1956. 


RETIREMENTS 


Mr. A. R. Blackford, Worcestershire assistant county treasurer, 
has retired after completing 45 years’ service with the county council. 
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OBITUARY 
Mr. Edwin Baker, for 33 years, until his retirement in 1951, deputy 
clerk to Littlehampton and Arundel, Sussex, justices, has died at the 
age of 85. Mr. Baker was also clerk to Littlehampton juvenile court. 
He was for 62 years a member of the legal firm of Holmes, Campbell 
& Co., solicitors, of Littlehampton. Mr. Baker served under seven 
magistrates’ chairmen. 
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Major Philip Francis Ross Anley, chief constable of Derbyshin 
from 1918 to 1941 has died at the age of 81. 


Mr. C. D. Dodd, who retired last January as treasurer to Ellesmen 
Port, Cheshire, borough council after 46 years’ service, has died, 


Mr. Reginald Howarth, borough treasurer for Doncaster sing 
1938, has died at the age of 58. 


ROBBERY WITH VIOLENCE 


The highwayman, whose shadow lies athwart the roads of 
Stuart and Georgian England, has become romanticized with 
time. The exploits of Thomas Witherington, Isaac Atkinson 
(who confined his predatory activities to travelling lawyers), 
Claude du Vall, William Nevison (of the famous Ride to York) 
and ** Old Mob” (who once robbed Jeffreys, C.J.), have been 
celebrated in song and story—the Newgate Calendar, Johnson’s 
Lives of the Highwaymen, and John Gay’s Beggar’s Opera (this 
last composed in honour of Jonathan Wild). Dick Turpin has 
been a hero, at some time or other, to every schoolboy; the 
fact that his main occupations were those of a deer-stealer, 
horse-thief and burglar is lost in apocryphal legends of bold 
fights against heavy odds, hair-breadth ’scapes and old-world 
courtesy to his female victims. It is disconcerting to find Dr. 
G. M. Trevelyan attributing the decline and ultimate disappear- 
ance of the highwayman to such prosaic factors as the construc- 
tion of macadamized roads and the ploughing-up of heaths and 
thickets as a result of the Inclosure Acts. By the year of Waterloo 
the familiar, swashbuckling figure that had dominated sixteenth 
and seventeenth century travel had vanished from the roads. 


One of these gentry, condemned to death in the 1640’s, was 
reprieved on a petition to the King, and wrote in prison A 
Recantation of an Ill-Ledde Life, “‘ by John Clavel, Gent.” It 
is in doggerel verse, and purports to give away a good deal of 
the Secret Intelligence used for the guidance of the Gentlemen 
of the Road. Openly and brazenly he sets it all down—methods 
of organization and leadership, planning, ambushes, masks and 
disguises, assumed voices, false names, passwords, and all the 
other paraphernalia of the cloak-and-rapier school. One 
particularly interesting point he makes, and that is to warn 
the honest reader against travelling on a Sunday. For a way- 
farer robbed on the highway during the week could claim against 
the hundred where the trouble occurred; while a man who 
desecrated the Lord’s Day by unnecessary travel had no legal 
redress. (This recalls the wartime slogan—‘ Is your journey 
really necessary?.”) Clavel also points out that it was safer 
to travel on the minor roads than on the main highways where 
the constant flow of traffic induced the fraternity to look for 
victims. Conversely, he says, the hue and cry after a robbery 
should be, not up and down the main highway where it occurred, 
but along the side-roads by which the miscreants would 
undoubtedly make their escape. And much more, to similar effect. 


It is perhaps these matters of strategy and tactics, of logistics 
and order of battle, that distinguish the great highwaymen of 
history from the practitioners of common larceny. An aura 
of romance pervades what are essentially anti-social (and rather 
brutal) activities, and this aura arises both from their organized 
nature and from the ingenuity of their methods. It is all very 
illogical, for the solitary Raffles in private practice would seem, 
at first sight, to be a more courageous and self-reliant person 
than a group of his competitors in partnership. This exemplifies 
the fickleness of public opinion, which so often gives honour 
where no honour is due, gawping in open-mouthed admiration 
at the ingenuity with which some plausible rogue organizes his 
band of ruffians, while declaring open war against the man who 
is playing a lone hand. It is a phenomenon which some social 
historian of the future will no doubt investigate and explain. 





Highwaymen no longer infest our country roads, but danger 
of the same kind beset our city streets. By a strange Paradox, 
the most populous areas of our big towns are the scenes, almos 
daily, of what the headlines have come to describe as “‘ wages. 
grabs.” Members of a gang keep watch upon the comings and 
goings of the cashiers to large business concerns, who once, 
week draw substantial sums from the local bank for the pay. 
ment of their staffs. Tactics are discussed; the order of battle 
is arranged; the ambush is set. The Transport Officer is briefed: 
the stolen car stands by. The use of offensive (and Noisy) 
weapons is reduced to a minimum; a single blow is struck: 
the bag is snatched, and there is a quick get-away with hundreds, 
or thousands, in notes. The layman may be excused for 
wondering why such excellent organization among the rebel 
hosts cannot be countered by equally good staff-work on the 
side of the angels; but there it is—the same trick is pulled off, 
in broad daylight, over and over again. The pattern is so familiar, 
and success so usual, that the rare occasions when these deep. 
laid schemes go awry make most refreshing reading. 

A.LP. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 
OCCASIONAL LICENCES BILL 

Before Parliament adjourned for the Whitsun Recess, the House 
of Lords gave a Second Reading to the Occasional Licences and 
Young Persons Bill. 

Lord Merthyr, moving the Second Reading, said that under an 
occasional licence, a person under 18 might be employed and also 
might be served or might receive and consume alcoholic drinks of 
any kind. Indeed, as one chief constable had pointed out, if a toddler 
ordered a double whisky, the police could take no action whatsoever. 
The Bill sought to remove that anomaly by applying the existing 
law of licensing premises to the holders of occasional licences. 

He said that magistrates, police officers and social workers were 
concerned at the increase of drunkenness, and of criminal offences 
due to drink among young persons of both sexes. The Economic 
Research Council reported that prosecutions of persons between the 
ages of 17 and 20 rose from 18-4 per thousand persons in 1946 to 
61-3 per thousand in 1954, 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, May 15 
OcCASIONAL’ LICENCES AND YOUNG PERSONS BiILL—read 2a. 


Thursday, May 17 
SMALL LOTTERIES AND GAMING BILL—read 3a. 


HOUSE OF COMMONS 
Tuesday, May 15 
FAMILY ALLOWANCES AND NATIONAL INSURANCE BILL—read 2a. 
—— COMPENSATION AND BENEFIT (SUPPLEMENTATION) BILL— 
rea " 


The next court of quarter sessions for the city of Hereford will 
be held on Friday, June 1, 1956. 


‘The next court of quarter sessions for the borough of Shrewsbury 
- - held at the Shirehall, Shrewsbury, on Wednesday, June 6, 1956, 
at 11 a.m. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


j.—Contract—Local authority—Sale of land—Necessity for seal. 

We are interested in P.P. 2 at 119 J.P.N. 805. The cases to which 
you refer were before the Law of Property Act, 1925, s. 74 (2) of 
which seems to enable a local authority to appoint its clerk to sign 
contracts for the sale or purchase of land. We appreciate that by 
virtue of s. 266 (2) of the Local Government Act, 1933, all contracts 
made by local authorities have to be made in accordance with the 
sanding orders of the authority, but this difficulty would be met by 
the appropriate resolution under seal. We feel that our view is 
supported by model standing orders issued by the Ministry of Health, 
where it states that “every contract which exceeds [£50] in value 
or amount shall be in writing.” We understand this clause is a version 
of s. 174 (1) of the Public Health Act, 1875, omitting the words 
“and sealed with the common seal of such authority.” Surely this 
variation was made in view of the alteration in the law by the Law 
of Property Act, 1925. We shall be glad to hear whether you can 
support our contention, as the matter is of great importance to us 
and the local authorities for whom we act. - 

. BELAY. 


Answer. 

We do not understand s. 74 (2) of the Law of Property Act, 1925, 
as enabling the governing body of a company or other corporation 
to dispense with the corporate seal, by appointing an agent. We 
think the subsection means that, where an agreement or other 
instrument can (otherwise) be effected without the seal, the governing 
body may appoint an agent by resolution or otherwise. 

Section 266 of the Local Government Act, 1933, was said by Lord 
Chelmsford’s Committee to be drafted without mention of the seal 
because since s. 174 of the Public Health Act, 1875, the law about the 
sealing of contracts of local authorities had been clarified by decisions. 
These included the decisions cited in our former answer. 

We have not hitherto seen it suggested that model standing order 6 
could relieve a local authority of the necessity for sealing. This 
certainly was not suggested in the circular of March 28, 1934, sending 
out the model, or in the notes on clauses which accompanied that 
circular. We think it worth mentioning also that Lumley, who cites 
the decisions, does not as much as mention s. 74 (2) of the Act of 
1926, in connexion with model standing order 6, which he discusses 
at length at pp. 2012-20. 


2.—Cremation—Compulsory purchase of site. 

My council has all the functions of a burial board under the Burial 
Acts, 1852 to 1906. Could you please advise whether the council 
has power to purchase compulsorily land for the purpose of erecting 
and maintaining thereon a crematorium? Attention is directed to 
the Public Health (Interments) Act, 1879, s. 4 of the Cremation 
Act, 1902, s. 159 (2) of the Local Government Act, 1933, and s. 4 
of the Cremation Act, 1952. 

DARGAR. 
Answer. 

Yes, in our opinion. Section 1 of the Act of 1879, read with s. 159 

(2) of the Act of 1933, seems decisive. 


3—Licensing—Special order of exemption—Saturday mornings in 
summer months—Requirements of motor coach passengers. 

The town of K is a favourite half-way stopping place for "bus traffic 
from Newcastle and the North East proceeding to the seaside holiday 
resorts of Blackpool and Morecambe and it is no exaggeration to say 
there are literally dozens of buses in the town each week end (including 
Saturday morning) from say June to October each year. These buses 
start arriving shortly after 7 a.m. and the passengers, after about 
three hours travelling, are ready for refreshments. In the past it has 
been the practice of the local justices, for whom I now act as clerk, 
to grant “* special orders of exemption ”’ to the local licensees to enable 

to serve intoxicating liquors from 9.30 a.m. to 11.30 a.m., the 
normal opening time on each Saturday during the period mentioned. 
I personally am doubtful, having regard to the wording of s. 107 of 
the Licensing Act, 1953, and in particular to note (c) in Paterson, 
1955 edn., at p. 981 (R. v. Lancashire Justices, ex parte Commissioners 
of Customs and Excise (1934) 98 J.P. 307), if the above facts are 
sufficient to allow the justices to find that a special occasion exists 
and so grant the special order of exemption under s. 107, although 
I appreciate it is a question of fact for the justices to determine. 

I have carefully studied s. 106 of the Licensing Act, 1953, and 
cannot think that the above facts would allow the justices to grant a 
general order of exemption, as the passengers can not be said to be 

attending the public market or following a lawful trade or calling.” 


The other alternative which I considered was an application to the 
justices under s. 101 (2) of the Licensing Act, 1953. However, as 
I construe the section, even if the application were successful the 
licensed premises could open at the required 9.30 a.m., but could 
only remain open for a total of eight and a half hours. As the opening 
and closing hours would have to be the same throughout the division 
I am sure there would be a great deal of opposition from other licensees 
and the general public. 

I shall be pleased if you will kindly let me have your observations 
and suggestions on the above, and your views on how (if at all) the 
necessary “* extension ”’ of licensing hours could be achieved. 

ORLAND. 
Answer. 

We agree with our correspondent that a general order of exemption 
under s. 106 of the Licensing Act, 1953, is not appropriate, for the 
reason that he states. 

We agree also that an order that permitted hours shall begin earlier 
than eleven in the morning made under s. 101 (2), proviso (6), of the 
Act would relate to all licensed premises in the licensing district, and 
therefore would be disadvantageous to licence holders outside the 
town mentioned. (Our only disagreement with our correspondent on 
this point is that the effect of such an order would not be to enlarge 
the permitted hours to eight and a half: this enlargement attaches 
only to an order made under proviso (a)). : 

The only possible way to give effect to the justices’ willingness 
that the licensed premises in the town shall open from 9.30 a.m. is 
by the grant of a special order of exemption under s. 107 of the Act. 
It is doubtful, we agree, whether a succession of these orders can 
lawfully be granted so as to relate to every Saturday morning from 
June to October, and, as our correspondent points out, the doubt 
arises from the judgment of Lord Hewart, C.J., in R. v. Lancashire 
JJ., ex parte Commissioners of Customs and Excise, supra. But it 
must be noticed that the primary point of attack in this case was 
against the granting of special orders of exemption on a succession 
of Saturdays to the holder of a six-day on-licence. 

We always hesitate, in our Practical Points columns, to answer a 
question in such a way that the effect will be to condemn a practice 
of long standing; and while we incline to think that the High Court 
would regard a regular Saturday morning opening for the benefit of 
passing motor coach passengers (whose need for intoxicating liquor 
refreshment before 11 a.m. is not, prima facie, greater than the needs 
of travellers in other conveyances) as a “ general” rather than a 
** special ’’ occasion, we can put it no stronger than this. 


4.— Local 
official. 
A person who at one time was clerk to a rura! district council 
retired from that office owing to ill health, and is now in receipt of 
a pension from the said rural district council. He may be invited 
to stand for election to membership of the same council. Having 
regard to s. 59 (1) (a) of the Local Government Act, 1933, is he 
qualified for being so elected? 


Government— Qualification for election—Superannuated 


E. Far. 
Answer. 
Yes, he is qualified. He does not hold a paid office or place of 
profit in the gift or disposal of the council. 


5.—Private Street Works Act, 1892, s. 19—Adoption of private street— 
No substantial works. 

The above-mentioned Act has been adopted by my council. En- 
closed is a plan showing, coloured pink, that part of an unadopted 
road which the council wish to adopt as a highway repairable by the 
inhabitants at large and thereafter make up, without throwing any 
expense on the frontagers. The road is not a thoroughfare and termi- 
nates as shown on the plan, but it is the approach road to the school 
also shown on the plan. The persons who own the land over which 
the road runs have no objection to the council’s proposals; in fact, 
they are prepared to dedicate the soil over which the road runs, to 
the council. The road is lighted by two street lamps erected by the 
council many years ago. By reason of the provisions of s. 19 of the 
Act of 1892, it seems to me that despite the fact that of the private 
street works listed in s. 6 of the Act the only street work carried out 
is this lighting, this is sufficient to enable the council to affix the notice 
required by s. 19, making the road a highway repairable, and thereafter 
make up the road at the council’s expense. 


PyNyDD. 
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Answer. 

It can hardly have been contemplated that s. 19 should be set in 
motion by a couple of lamp posts erected long ago in pursuance 
(we suppose) of street lighting powers. Parliament must have been 
thinking of substantial work, related to the purpose of the street, 
although the council were not bound to have everything done before 
adopting it. 
the council are satisfied that the two lamp posts provide “ proper 
means of lighting’? (which by definition is within the expression 
“all or any street works’) we do not see how their action is to be 
questioned. We have in earlier years advised that s. 19 does not 
require that the works shall have been done in pursuance of the Act, 
and we have never known a local authority’s decision to adopt a 
street to be challenged by ratepayers or by the district auditor. See 
117 J.P.N. 96, 111, and earlier answers there cited. 


6.—Probation— Requirement of residence—Review. 

The Criminal Justice Act, 1948, s. 3 (4), provides that a probation 
order may include a requirement as to the residence of an offender 
and also makes the maximum period of such a condition 12 months 
if it relates to an approved probation home, hostel or other institution. 
Section 5 (2) of the same Act provides that at the expiry of six months 
after the date of the commencement of the condition of residence, 
the supervising probation officer shall report the case to the super- 
vising court, whilst s. 5 (3) obliges the supervising court to review the 
probation order for the purpose of considering whether to cancel or 
reduce the requirement as to residence and also gives the court power 
to amend the order accordingly without the necessity of any further 
application in that behalf. 

In my petty sessional division there is an approved probation 
order, and a difference of opinion has arisen between myself on the 
one side and the warden of the house and the probation officer who 
supervises the residence on the other. It is my view that the probationer 
should be present when the court reviews the order, that he should 
hear the probation officer’s report and should be allowed to state any 
objection he may have to it and also be allowed to make a statement 
to the court itself. 

There is no procedure laid down for the court to follow upon 
receiving a probation report under s. 5 (2) but the Probation Rules, 
1949, as amended provide by r. 56 that a report under s. 5 (2) of the 
Act, 1948 “ shall not be made in open court or published.” It is my 
view that this rule is u/tra vires the Home Secretary, as it purports to be 
made under sch. 5 to the Criminal Justice Act, 1948, which empowers 
the Home Secretary to make rules regulating various matters which 
do not include proceedings before a magistrates’ court. It appears 
to me to be contrary to the accepted principles of British justice that 
the case of any individual can be considered without his being 
present to hear what is said about him and without his being given the 
opportunity to refute any allegations which may be made. 

On the other hand I agree there seems to be no procedure laid down 
for the conduct of reviews of this nature and it is contended by the 
probation officer of my division and by the warden of the home that 
bringing a probationer to court is inimical to him as he feels he is 
being put on trial again for his original offence. I should therefore 
be glad of your opinion on the pollowing points: 

1. Should a report by a probation officer under the Criminal Justice 
Act, 1948, s. 5 (3) be made to a juvenile court or a magistrates’ 
court as the case may be ? 

2. If such a report is made, is r. 56 of the Probation Rules, 1949, 
as amended binding upon a court ? 

3. Should the defendant be given an opportunity of hearing a 
report which is made about him so that if necessary he may make 
his own representations or at any rate deny the truth of the report ? 

_4. If there is any other matter for which you think advice could be 


given. 
SAILIs. 


Answer. 

1. Yes, the subsection refers to the supervising court which may be 
either an adult court or a juvenile court. 

2. Whether the rule is binding or not, it seems clear that the justices 
when reviewing the case need not sit in open court. They are not 
hearing an information or a complaint or doing anything which by 
s. 98 of the Magistrates’ Courts Act must be done in open court. 

3. In our opinion, no. We appreciate the argument of our learned 
correspondent, but we see no reason for the presence of the probationer. 
The court is not going to impose any obligation upon him, but is 
merely considering whether it will let the order remain as it is or will 
relieve him of an obligation. Compare para. 5 of sch. 1 to the 
Criminal Justice Act 1948. 

4. We have nothing to add, except that it is always open to the 
probationer to make an application to the court to have the order 
amended under para. 3 of sch. 1. 


Nevertheless the section does say “all or any,” and if 
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7.— Public Health Act, 1925, s. 68— Parking places for vehicles 
—Appeal to justices. 

The Public Health Act, 1925, s. 68, gives a right of appeal to 
magistrates when a local authority has made an order authoriz; 
a parking place. The right of appeal is in general terms but, when an 
objector appeals, it is not clear what matters the justices may take 
into consideration when hearing an appeal. As the section contains 
the words: “ The order shall not authorize the use of any part of g 
street so as unreasonably to prevent access to any premises adjoining 
the street, or the use of the street by any person entitled to the use 
thereof, or so as to be a nuisance . . .”, are the justices limited tog 
consideration of these questions only, or may they consider other 
factors, e.g.: 

(i) unreasonably heavy expense ? 

(ii) other more suitable sites for establishing parking places ? 

(iii) the need, if any for the proposed scheme ? 

I am inclined to the view that the justices must confine their cop. 
siderations to the terms in the section as otherwise they will, in effect, 
be deciding the general policy of the local authority, but I would 
much appreciate your opinion. 

A. Sovon, 
Answer. 


There is not much difficulty in excluding (i), as a matter of policy, 
not affecting the appellant. But it may in practice be difficult to draw 
the line on (ii) and (iii) when considering how big a detriment it 
is “‘ reasonable ”’ to inflict on the appellant. 


8.—Public Health Act, 1936, s. 15—Manholes—Compensation to 
surface owner. 

I refer to P.P. 11 at 119 J.P.N. 773. In discussing the question of 
compensation for action taken under s. 15, the questioner states “] 
agree that payment is required in respect of the manholes which 
obviously interfere with the use of the land.” It seems to me that in 
view of the decision in Swanston v. Twickenham L.B. (1879) 43 J.P. 380, 
that a manhole is part of the sewer and may be made without purchas- 
ing land for the purpose, no compensation is payable under s. 278 
for the actual placing of the manhole, and in fact a claim would only 
arise if the making of the manhole caused damage to the surrounding 
land. I should be glad to learn of your observations. 

Borrin. 


Answer. 

For purposes of the answer to which you refer we did not think it 
necessary to traverse the assumptions made in the question, except 
in so far as we were asked. Logically, there may be some conflict 
between the effect of the Twickenham case, supra, and the Oldham 
case cited in our answer, but we do not think the conflict comes to 
much in practice. On the point now suggested, of quantum of injury, 
we think this may often turn on the nature of the land. In rough 
grazing land or a kitchen garden the detriment would be negligible. 
In an arable field or a tennis lawn it might be appreciable. Each case 
probably has to be considered on its own facts. 


9.—Rating and Valuation— Deceased ratepayer—No personal represent- 
ative. 

The occupier of a shop died in 1954 without known relatives. 
Shortly before his death, he disposed of his personal property other 
than the contents of the shop. The shop remains locked up. There 
were no rates outstanding at the date of death, but rates accruing in 
respect of the shop since the date of death have now reached a sub 
stantial amount. Presumably, rent is also accruing due to the landlord. 
The personal property in the shop is of adequate value to cover the 
rates so far due. What steps, if any, can be taken to obtain payment 
of the rates ? 

A demand note could presumably be served by addressing it to 
“the occupier’ and affixing it to the premises, in accordance wi 
s. 39 of the Poor Law Amendment Act, 1868; but it seems unlikely 
that the magistrates would issue a summons for a distress warrant 
addressed merely to “the occupier” or to “ the representatives of 
A. B. deceased,”’ even though it could be served in the same way 
that section. Further, the warrant could not be executed. The Treasury 
Solicitor has declined to intervene on behalf of the Crown. 

Ewan. 
Answer. 

From the reference to the Treasury Solicitor and to the absence of 
known relatives we infer that the man died intestate, and that his 
creditors, if there are creditors apart from his landlord, think it not 
worth while to take out administration. We should not advise the 
rating authority to do so in such a case as this. The practical course 
is to write off the rates accrued due since death as a bad debt, since 
there is nobody against whom proceedings can effectively be 
See Stevens v. Evans (1761) 2 Burr. 1152, and P.P.s at 108 J.P.N. 119, 
275; 112 J.P.N. 222. 








